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Preface 


In the years since the publication of this book, two seemingly contradictory 
phenomena have framed the way many Americans think about working 
people and the institutions that once represented their interests. Today, 
virtually all politicians and pundits, even those decidedly on the right, think 
income inequality a serious and pressing problem in the United States. 
Even as economists declared the country in recovery from the Great Reces- 
sion, family incomes remained stagnant in the face of rising productivity. 
That alarmed Mortimer Zuckerman, the influential and opinionated con- 
servative who runs a media empire in New York. He editorialized that 
American workers are finding that the “mismatch between reward and 
effort makes a mockery of the American dream.” Republican Jeb Bush 
agreed. “If yow’re born poor today, youre more likely to stay poor,” Bush 
told conservatives at a 2015 meeting of National Review staffers and sup- 
porters. “While the last eight years have been pretty good ones for top 
earners,” announced his presidential campaign web site, “they've been a 
lost decade for the rest of America.””? 

As a consequence, the movement to boost the minimum wage, even to 
$15 an hour, has gained remarkable traction, if not in the Republican- 
controlled Congress, then certainly outside Capitol Hill. Many big cities on 
the West Coast, in the upper Midwest, and along the Northeastern corridor 
have all passed ordinances that roll out incremental minimum-wage 
increases. Some laws will raise hourly pay by more than 30 percent within 
just a few years. A handful of cities and states have even sought to intervene 
within the workplace itself by mandating sick leave for employees and pro- 
hibiting managers from scheduling work in an unpredictable fashion. 
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Some big firms, including Starbucks, Wal-Mart, Home Depot, Whole 
Foods, and Costco, have followed along. CEOs have publicly pledged at 
least modest pay raises and more predicable hours of work. Indeed, in a 
New York Times opinion piece, “Capitalists, Arise: We Need to Deal with 
Income Inequality,” former advertising executive Peter Georgescu spoke 
for at least a slice of the 1 percent when he posed the choice before them: 
raise wages now, or face either “major social unrest” or the kind of high 
taxes advocated by the French economist Thomas Piketty, author of the 
bestseller Capital in the Twenty-First Century.’ 

Of course, neither minimum wage campaigns nor corporate hand- 
wringing have opened the door to a revival of trade unionism in the United 
States. Depression-era policymakers once emphasized that collective bar- 
gaining was the lever by which working-class wages might be pushed 
higher. But even after 2008, when for a brief moment there was much talk 
of a new New Deal, the very idea of trade unionism came under unrelenting 
attack, often along the same well-trod avenues outlined in our book. 

For example, hostility to private sector trade unionism remains deeply 
embedded within the American South’s political culture. This anti- 
unionism dominated headlines in recent years, when “Yankee” trade 
unionists sought to organize two large industrial facilities, one in South 
Carolina and the other in Tennessee. In both instances conservative politi- 
cians spearheaded the anti-union charge, even more so than the companies 
themselves. 

That hostility surprised the United Automobile Workers. Until the end 
of 2013, organizers were confident that they could persuade most workers 
at Volkswagen’s new assembly plant in Chattanooga to vote for the union 
in an NLRB supervised election. Top VW management, in Germany and in 
the United States, wanted a union in their Tennessee factory because they 
expected to put in place a “works council,” similar to those established in 
every VW factory in the world, save those in China and Russia. VW man- 
agers thought participatory councils enhanced shop productivity. They also 
knew that IG Metal, the powerful German union, held ten seats on the VW 
board and strongly advocated for such shop-floor representation.‘ 

So, unlike many other European firms with manufacturing operations 
in the American South, VW did not oppose the UAW organizing effort. 
Instead, a phalanx of conservative political strategists and politicians 
declared war on organizers. For example, Grover Norquist’s anti-union 
Americans for Tax Reform bankrolled a faction of plant employees, who 
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demonized the UAW’s Detroit roots. Even more important, Republican 
politicians like Tennessee Governor Bill Haslam and U.S. Senator Bob 
Corker, the former mayor of Chattanooga, in effect blackmailed VW work- 
ers by threatening to cancel or withhold state tax abatements and other 
incentives designed to help VW expand the plant.> Their intense opposition 
arose out of a GOP fear that a unionized “transplant” would soon trans- 
form the political and economic landscape. Corker thought that if VW 
workers were able to unionize, “Then it’s BMW, then it’s Mercedes, then 
it’s Nissan.”* 

Amidst all this fear-mongering, the UAW lost the closely contested 2014 
NLRB election. However, the potential for unionism at the VW Chatta- 
nooga facility has not been entirely vanquished. Deploying an industrial 
relations structure that in some ways resembles pre-Wagner Act proce- 
dures, VW management has agreed to periodically meet and confer with 
any organized group of workers, including the UAW as well as the anti- 
union “union” initially pushed forward by right-wing elements within and 
outside the plant.’ 

In South Carolina, the Republican establishment also took a leading 
role in preventing organization of a production unit that was part of an 
otherwise thoroughly unionized private company. When Boeing built a 
large assembly plant in Charlestown, the Seattle-based aerospace company 
sought to escape the labor militancy historically associated with the Pacific 
Northwest. The International Association of Machinists charged that Boe- 
ing violated the labor law when the company sought to penalize strikes 
and aggressive bargaining in Seattle by shifting so much production and 
employment opportunities—estimated at about 3,000 jobs—to a right-to- 
work state. 

In this fight Boeing had an important and effective ally: South Carolina 
governor Nikki Haley. Bloomberg Businessweek called her “Boeing’s strong- 
est weapon in its fight with IAM.” She appointed a veteran anti-union 
lawyer as head of the state’s Department of Labor, Licensing, and Regula- 
tion to help her “fight the unions.” She also appeared in Boeing radio ads 
encouraging workers to reject the IAM and also devoted part of her 2015 
State of the State address to the issue. “We have a reputation internationally 
for being a state that doesn’t want unions, because we don’t need unions,” 
she told the legislature. In April of that year the IAM admitted defeat when 
it withdrew a petition for an NLRB-supervised election at the Dreamliner 
plant. “It’s hard to tell the difference between Boeing and Nikki Haley,” 


xii Preface 


said an IAM official. “The implication that people are left with is that if you 
support collective bargaining rights in South Carolina, you are somehow 
opposing the official position of South Carolina.”* 

Both Tennessee and South Carolina are “right-to-work” states. It was 
the 1947 Taft-Hartley Act, which permitted states to ban collective bargain- 
ing contracts that require union membership and payment of dues as a 
condition of employment. For decades, right-to-work states were largely 
confined to the South, the Great Plains, and the Mountain West. As one 
might expect, these restrictions weakened unions by providing plenty of 
opportunity for “free riders” to take advantage of union-bargained wages 
and benefits without paying their fair share. 

In the aftermath of the Republican statehouse victories in the 2010 elec- 
tions, right-to-work laws have spread throughout the Midwest. Some com- 
bination of genuine anti-union sentiment and clever GOP gerrymandering 
has tilted state legislative bodies well to the right on this issue. Both Indiana 
and Michigan passed right—-to-work statutes in 2012, while in Wisconsin, 
governor Scott Walker, who four years earlier had waged a tumultuous 
battle that succeeded in slashing collective bargaining rights for most public 
sector workers, signed a bill that made his state the twenty-fifth to adopt 
the right-to-work policy. In early 2016 West Virginia followed suit with a 
new right-to-work law of its own. Meanwhile, in Ohio and Missouri right- 
to-work statutes targeting private sector unions came close to passage: in 
Ohio a right-to-work law was enacted by the legislature and signed by the 
governor but then overturned in a popular referendum; and in Missouri, 
only a gubernatorial veto prevented enactment of the anti-labor statute. 
In Illinois and Kentucky, conservatives sought to bypass such state-level 
divisiveness by encouraging cities and counties to adopt right-to-work ordi- 
nances.’? Such local initiatives were likely to encounter resistance in the 
federal courts, but whatever the judicial temperament, right-to-work con- 
troversies seem destined to roil for years in a region that once constituted 
America’s blue-collar heartland. 

As this book makes clear, such anti-union assaults have taken many 
forms over the past century and more. Depending on ideological fashion, 
economic circumstance, and political opportunity, conservative opposition 
to trade unionism has changed its colors and taken different forms. In the 
mid-twentieth century, politicians and pundits, no matter how hostile to 
organizing, never openly denounced the working man and woman. They 
instead trained their fire on the organizers behind “monopoly unionism,” 
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which led to an inflationary spiral and a flood of low-wage imports. But a 
decade ago, when the Employee Free Choice Act was being debated, the 
right attacked private sector unionists for their presumptively thuggish and 
autocratic character. Later, at the depths of the recession that began in 
2008, conservatives targeted public employees and their unions for the 
wages, pensions, and other benefits that cash-strapped cities and states were 
thought no longer capable of affording. Critics often declared workers 
selfish and conflated such denunciations with an assumption that govern- 
ment unionism was inherently corrupt, because the supposed political 
power of unions like the Service Employees International Union meant that 
in negotiations the government was bargaining with itself.'° 

Conservatives continued to hone their methods of crippling unionism. 
Right-to-work laws were a tried and true method of depriving locals of 
dues income by invoking the all-American principle of self-determination. 
Union income increasingly came under attack from an evolving libertarian 
logic that posits a conflict between the free speech rights of individual 
workers and the traditions of solidarity and democratic decision-making 
that have traditionally legitimized the existence of both public and private 
sector trade unionism. The Supreme Court’s 2014 Harris v. Quinn decision, 
for example, ruled that home health care aides did not have to pay any fees 
to the unions representing them. These men and women were but “partial 
public employees” whose “fair share” dues payments constituted a viola- 
tion of their free speech rights insofar as the union lobbied, negotiated, and 
mobilized the public on behalf of issues with which the plaintiffs disagreed. 

Many in the labor movement feared this ruling’s broader ramifications. 
Harris v. Quinn itself was unlikely to have a major impact on public sector 
trade unionism. But Justice Samuel Alito Jr. led a conservative majority on 
the Supreme Court, which came close to ruling that since all public sector 
unionism was inherently political, any “fair share’ monies paid to the 
union by the workers constituted a form of coercion that violated the First 
Amendment rights of individual employees with contrary views. In this 
libertarian universe, not only were electioneering and lobbying political 
activities, but so were contract negotiations and grievance handling. Many 
unionists feared that the legal discourse sustaining the Harris v. Quinn rul- 
ing could possibly lead to a national right-to-work regime for all public 
employees. As the right-wing Center for Individual Rights, which repre- 
sented the plaintiffs, proclaimed, “We are seeking the end of compulsory 
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union dues across the nation on the basis of the free speech rights guaran- 
teed by the First Amendment.”!! 

Like the “liberty of contract” doctrine, which a century before had crip- 
pled trade unionism and much progressive governmental regulation during 
the early twentieth-century Lochner era, judicial conservatives have increas- 
ingly equated the expenditure of money by an individual or organization 
with the free speech rights protected under the First Amendment. Such 
opinions have distorted and obscured existing inequalities of power, most 
notably in a 2010 opinion, Citizens United v. Federal Election Commission. 
That Supreme Court ruling lifted virtually all limits on the capacity of the 
rich to fund political candidates and influence public opinion. Likewise in 
Harris v. Quinn and other judicial cases bearing on the ability of trade 
unions to financially sustain themselves, conservatives have similarly 
equated dues payments with free speech itself. Such decisions subvert both 
the principle of solidarity and the capacity of a trade union to organize on 
a truly democratic basis. As the AFL-CIO warned, “Business has used the 
First Amendment as a sword, to argue that regulation, including of their 
labor relations, interferes with corporate liberty, and as a shield, to protect 
the ever increasing flow of money into our electoral system.” 

The last time that most Americans thought extreme social and eco- 
nomic inequality a pressing danger to democracy came during the Great 
Depression. New Dealers then saw the growth of trade unionism and the 
practice of collective bargaining as the essential mechanism that could raise 
working-class living standards, curb corporate power, and democratize the 
polity. Today, with inequality once again a widely perceived social and 
political pathology that threatens the stability and democratic character of 
the republic itself, that 1930s remedy remains under sustained political and 
ideological assault. The essays in this book help explain why, if only because 
the very existence of a trade union movement stands athwart the political 
and economic ambitions of American conservatism. 
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Entangled Histories: American Conservatism 
and the U.S. Labor Movement in the 
Twentieth and Twenty-First Centuries 


Nelson Lichtenstein and Elizabeth Tandy Shermer 


This volume explores how American conservatives, in business, law, poli- 
tics, and academe, have come to understand the labor movement in the 
United States and sought to contain, defame, and defeat the union idea. 
Their multidecade effort requires examination for two reasons. First, that 
conservative project sheds much light on contemporary political controver- 
sies that have made the labor movement, indeed the very idea of unionism, 
a lightning rod for campaign invective and policy contestation. When the 
administration of Barack Obama took office, a significant reform of Ameri- 
can labor law seemed once again on the political and legislative agenda. A 
liberal, union-friendly senator, a former Chicago community organizer no 
less, assumed the presidency in an electoral season that also saw large Dem- 
ocratic majorities take control of Congress. Labor-liberal forces pushed for- 
ward a newly crafted Employee Free Choice Act (EFCA), which was 
designed to facilitate union organizing and enhance collective bargaining. 
Once President Barack Obama and the Democrats had enacted a landmark 
health care reform, many expected the 110th Congress to pass EFCA as 
well. A rebirth of unionism, as a potent organizational and social ideal, 
would surely follow. 
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But it was not to be. Conflict between labor and corporate management, 
at the bargaining table or in the halls of Congress, has always generated an 
overabundance of heated rhetoric. This fight was no exception. Controversy 
engulfed EFCA as anti-union conservatives mobilized their money, their 
men (and women too), and some of the most sophisticated telecommuni- 
cation techniques to damn the legal reform and the labor movement itself 
as corrupt, coercive, and undemocratic. “This is the demise of a civiliza- 
tion,’ moaned Bernie Marcus, Home Depot cofounder and its former 
CEO, during the brief season when it seemed that EFCA would actually be 
enacted. “This is how a civilization disappears,” he predicted if the majority 
sign-up provisions of the new law, “card check” in the parlance of the time, 
actually made it possible for unions to organize companies such as his. “It’s 
our number one issue to raise money on,” reported Senator John Ensign 
of Nevada, the chair of the National Republican Senatorial Committee dur- 
ing the run-up to the 2008 election.! 

The U.S. Chamber of Commerce, which warned that the new law would 
“Europeanize the American workforce,” orchestrated a sophisticated, 
expensive advertising and lobbying campaign against the new law. Like 
Marcus, they too thought the legislation a radical assault on American tra- 
ditions and a blueprint for the unions’ “big government agenda”: “Workers 
deprived of a private vote. Work rules and pay dictated by government. 
Employers stripped of basic legal rights. They aren’t relics of the Cold War. 
They are the goals of the Orwellian “Employee Free Choice Act’ and a radi- 
cal agenda for the National Labor Relations Board. Now Americans are 
fighting back.””? 

These claims tapped deeply into long-standing ideological and cultural 
tropes that remained vibrant even in a moment—at the dawn of the Obama 
administration—when American liberalism seemed on the verge of a new 
awakening. But American conservatives clearly saw opposition to virtually 
any legislative initiative that strengthened the institutional weight of orga- 
nized labor as a “wedge” issue that could effectively divide the Democrats, 
energize conservatives, and malign trade-union ideals. This became clear as 
the American Right regained the ideological and political initiative after the 
first year of the Obama presidency. Not only did conservatives sideline 
EFCA, but the aftereffects of the 2008-2009 financial calamity plunged doz- 
ens of states into a fiscal crisis that Republican governors—and some Dem- 
ocratic ones—too often blamed on public employee unions and the wage 


Introduction 3 


standards and pension benefits they had negotiated during the previous 
third of a century. 

Indeed, the fact that union density in the public sector stood at over 35 
percent seemed anomalous in an economy where private-sector unionism 
had been reduced to a paltry 7 percent or less. This made the public sector 
unions ready targets even in those northern states, such as New Jersey, 
Ohio, and Wisconsin, that had long been union strongholds. There, conser- 
vative Republican governors accompanied their successful efforts to enact 
legislation severely curbing public sector collective bargaining rights with a 
rhetoric that delegitimized the very idea of trade unionism. New Jersey 
governor Chris Christie labeled the teachers’ union “a group of political 
thugs,’> while Wisconsin’s Scott Walker, who faced massive and sustained 
protests against his anti-union initiative, denounced “tone-deaf and out of 
touch union bosses.”* He also deployed the argument, burnished by a cen- 
tury of anti-union denunciations, that assumed compulsory union dues 
were nothing more than an exploitative rent, the abolition of which might 
well put hundreds of dollars into the pockets of Wisconsin’s hard-pressed 
state employees.* 

This conservative political vilification of contemporary trade unionism 
raises a second, larger question: to what extent does such a critique of orga- 
nized labor explain the rise of the contemporary American Right, now the 
subject of much inquiry by historians, social scientists, and journalists? The 
origins and character of American conservatism has never been entirely 
neglected, but the contemporary explosion of historical studies on this topic 
began in the late 1980s when it became apparent that the twentieth-century 
reform moment, which traced a line from the Progressives to New Dealers 
and on to the partisans of Great Society social innovation, had ended. From 
the White House on down, conservatives seemed to hold the initiative, 
which sent American historians and other scholars scurrying into the 
archives to find the social dimensions, cultural values, and ideological 
structures that had made conservatism such a potent strand in the Ameri- 
can past. As historian Leo Ribuffo put it in the nation’s leading historical 
journal, ““Why Is There So Much Conservatism in the United States and 
Why Do So Few Historians Know Anything About It?’ 

To remedy the situation, historians proceeded on multiple fronts to 
flesh out a history of American conservatism with deep and varied social, 
cultural, and ideological roots. Rather than see right-wing ideology and its 
advocates as some form of social or psychological pathology, which had 
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been the conceit of an earlier generation of pluralist social scientists who 
celebrated an American cultural and political consensus, a new generation 
of biographers and historians began to write respectful, nuanced narratives 
that put writers and politicians like Whittaker Chambers, Barry Goldwater, 
George Wallace, William F. Buckley, Ayn Rand, Phyllis Schlafly, Westbrook 
Pegler, and Father Charles Coughlin in a far more creative and resonant 
dialogue with mainstream political and social ideas.” And with equal energy 
and archival resourcefulness an even larger group of historians turned their 
attention to what Michael Kazin called “the grass-roots Right,” the social 
movements and community organizations that seemed to mirror, on the 
conservative side of the political spectrum, the insurgencies that the New 
Left and post—New Left generation of social historians had celebrated in 
their many studies of working-class self-organization, student activism, 
African American or Latino protest, and the feminist awakening.’ Such 
studies of the Right have often been framed in terms of a populist backlash 
against liberal social policy or a capitalist, if naturalistic, transformation of 
community social relations. Thus in recent years historians have explored 
the antimodernist character of the twentieth-century Ku Klux Klan, probed 
the social basis of suburban anti-Communism, delineated white, working- 
class resistance to racial integration, both on the job and in the neighbor- 
hood, and deconstructed theological and cultural aspects of evangelical 
Protestantism, especially in terms of those ideas and impulses that resist 
gender equality, abortion rights, and the welfare state.° 

As valuable as these studies have proven, they largely overstate the 
degree to which the rise of the contemporary American Right was either a 
post-New Deal phenomenon or a set of plebian social movements often 
labeled “populist.” More important, as Kim Phillips-Fein and others have 
argued, is a definition of the American Right that emphasizes the extent to 
which it is engaged in a protracted fight to maintain corporate power and 
legitimize a market economy, even as this agenda is often embrocated with 
a pseudopopulist devotion to conservative cultural and social values.!° In 
the second decade of the twenty-first century it is apparent that efforts 
to reduce taxes, weaken social provision, limit the regulation of business 
operations, and curtail the power and legitimacy of organized labor stand 
at the heart of the American conservative worldview. 

American conservatives have disdained organized labor not simply 
because individual companies or whole industries have found union eco- 
nomic demands troublesome but even more so because the labor movement 
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stands for a set of ideas and social impulses that most on the Right find 
anathema: social solidarity, employment stability, limits on the workplace 
power of corporate management, plus a defense of the welfare state, pro- 
gressive taxation, financial regulation, and a government apparatus ener- 
getic enough to supervise the health and safety of millions of American 
workers and consumers. And even when it comes to immigration, race, 
and gender, American trade unions, despite a highly checkered history well 
explored by numerous scholars, today stand on the left side of the political 
divide. Thus the steady decline in union density and social power, from 
about one-third of the nonfarm workforce in the early 1950s to something 
approaching 10 percent today, is one of the most startling and consequen- 
tial social trends imaginable, and even more dramatic when considered in 
terms of the private sector workplace, where union density is now below 7 
percent, a figure not seen since the late nineteenth century, when trade 
unionism was but a semilegal institution whose ranks were largely confined 
to skilled workers in workplaces marginal to the great mass production 
industries emerging in that era. 

Post—World War II pundits and professors downplayed the decline in 
organized labor, and the corporate antagonism that stood behind it, 
because of their commitment to a body of social analysis whose leading 
assumption held that in the United States and Western Europe most of the 
historic conflicts between capital and labor had been resolved. It was not 
just Daniel Bell’s End of Ideology (1960) that posited such a social truce but 
also the work of such academic mandarins as Clark Kerr and John Dunlop, 
whose Industrialism and Industrial Man (1964) marginalized the very con- 
cept of capitalism and devalued the idea that classes existed and clashed. 
This was a world governed by managers, technicians, committees, and aca- 
demic knowledge producers, a bureaucratic society evoked by John Ken- 
neth Galbraith’s The New Industrial State (1967), which reconsidered the 
modern corporation as a planning apparatus in which trade unions func- 
tioned as junior partners to top management." Kerr quipped that in con- 
temporary industrial America class conflict was being replaced by a far less 
deadly “bureaucratic contest” over the distribution of wealth and income 
in which “memos will flow instead of blood.” The liberal columnist Murray 
Kempton, a veteran of the radical 1930s, now complained that “the AFL- 
CIO has lived happily in a society which, more lavishly than any in history, 
has managed the care and feeding of incompetent white people.””” 
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Historians of labor, business, and politics took the social prognostica- 
tions of the End of Ideology school with a large grain of salt, but if they held 
that social conflict still existed in the United States, many social historians 
thought that the labor movement stood on the reactionary side of that 
divide. The unions, after all, had purged themselves of Communists, sup- 
ported both the Cold War and the Vietnam War, and often remained on 
the sidelines during the great battles over the achievement of full citizenship 
for African Americans, for white women, and for gays and lesbians. Social 
and political historians who sought the origins of right-wing politics in 
America could therefore easily overlook those in corporate America and on 
the right margins of the Republican Party who were critical of organized 
labor, if only because the unions seemed to be such retrogressive institu- 
tions themselves, or at the very least, to harbor within their ranks the kind 
of white male workers who composed so many of the new recruits won to 
the cause of the American Right in the 1970s and 1980s.¥ 

Yet none of this forestalled corporate attacks on the trade unions, even 
during the prosperous, early postwar decades. General Electric proved an 
unrelenting foe of the newly formed, anti-Communist, International Union 
of Electrical Workers; likewise, southern textile firms fought to a standstill 
the efforts by even the most conservative unions that sought to organize 
their industry; and in the 1970s “hard hat” hostility to the anti-Vietnam 
War movement and other forms of social liberalism had no bargaining 
payoff for either the Teamsters or the Building Trades during a decade 
when deregulation of the trucking industry and management determina- 
tion to slash construction costs devastated a set of unions whose exposure 
to cheap-labor international competition had been nil. 

Indeed, even when liberalism seemed poised to make a concerted 
advance, a conservative mobilization that reached well into the Democratic 
Party inevitably stanched efforts to strengthen labor’s institutional capacity 
to organize or make its weight felt within the political process. This was 
most apparent during the heyday of 1960s liberalism when significant 
reforms of the U.S. racial order, of health provision, and of immigration 
policy were swept into law with but little payoff, in terms either political or 
ideological, for a labor movement that had been a core component of Great 
Society reformism. Likewise, if in less dramatic fashion, labor law revi- 
sions also failed in 1978 and 1993, as well as 2009 and 2010, when a Demo- 
cratic administration, in cooperation with a Democratic Congress, seemed 
to briefly hold open the door to legislative victory. Hence, during the last 
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few decades American social politics seems to have reached the point where 
a militant and united conservatism has structured the political chessboard 
so as to effectively divorce the fate of the organized working class from 
liberalism itself.'* 

But this tale of labor’s fall also offers us critical insights into the rise of 
the Right in American politics and social thought. Historians and social 
scientists have long recognized that accommodation or hostility to trade 
unionism by the management of an individual firm, or of an entire indus- 
try, was the product of a complex set of social and economic relationships, 
including the competitiveness of the market, the skill and ethnic composi- 
tion of the workforce, and the political and organizational power of capital 
as a whole. Capital-intensive firms that were natural monopolies or which 
did business in an oligopolistic market were thought to be relatively indif- 
ferent to the presence of a trade union. Hence the high rate of organizing 
in such mid-twentieth-century industries as auto, steel, electrical power, 
and transport. Conversely, where competition was stiff and the use of labor 
relatively intensive, management proved fiercely opposed to trade unions. 
This theory proved true, today and in the past, in the case of textiles, home 
construction, and retail trade. Much scholarship, both of labor and of man- 
agement, thus probed the conditions under which particular firms and 
industries resisted, rejected, or even accommodated union organizational 
efforts. 

Such studies now seem antiquated. Those industries within which labor 
was the most successful, such as automobiles and consumer durables, are 
no longer insulated from global competition. They must do business in a 
market where a multinational scale calibrates labor costs and production 
standards. A dramatic reduction in working conditions, wage scales, and 
unionization has therefore characterized manufacturing across the globe. 
But even more important, as so many of the essays in this volume make 
clear, a recognition has grown that such an economy-centered mode of 
analysis can be swamped, so to speak, by the larger ideological and politi- 
cal currents that have made the American Right so potent for so many 
years. In those economic sectors, which have grown the fastest during the 
last half century—finance, real estate, retail trade, health care, and other 
services—an ideological propensity toward minimalist government, weak 
labor standards, and autocratic management has been a prominent charac- 
teristic of corporate governance. Wal-Mart, McDonald’s, Marriott, and 
Goldman Sachs are not merely discrete economic entities, but political and 
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cultural institutions whose influence has grown enormously during recent 
decades.” 

These lessons are especially salient as researchers interrogate business 
activity in the public sphere. While the American Right has many ideologi- 
cal and institutional strands, a commitment to laissez-faire within the labor 
market, or rather to a regulatory regime that precludes the self-organization 
of the vast majority of American workers, has been consistent and persis- 
tent, far more so than even the racial, cultural, and foreign policy issues 
that receive so much attention as talismans of contemporary American con- 
servatism. Hostility to trade unionism per se was a crystallizing impulse for 
the modern American conservative movement, reaching back past the 
1970s to the aftermath of the 1886 Haymarket Riot and through the 1920s 
American Plan, the backlash against Operation Dixie in the 1940s, and the 
political ascendancy of both Barry Goldwater and Ronald Reagan. Such 
antagonism has only increased in recent years as unions and their activist 
members have become a critical pillar of the Democratic Party’s campaign 
operation; indeed, with the decline of the civil rights movement and so 
many feminist organizations, the labor movement remains one of the few 
institutions on the broad Left capable of mobilizing its membership for 
social and political action outside of an electoral context." 

All this has restructured party politics. In the years since World War II 
a series of well-connected lobby groups, law firms, and business associa- 
tions have policed the Republican Party’s anti-union agenda and in crucial 
instances moved it firmly to the right. Thus, the National Federation of 
Independent Business and the National Restaurant Association have joined 
such older, manufacturing-oriented standbys as the National Right-to- 
Work Committee and the National Association of Manufacturers as key 
formulators of Republican labor policy. Equally important are the think 
tanks and policy centers of the Right—the Heritage Foundation, the Ameri- 
can Enterprise Institute, the Manhattan Institute, and the Pacific Research 
Institute, often funded by a set of medium-sized foundations, like the Tem- 
pleton, Olin, Bradley, and Simon Foundations, many with pedigrees that 
stretch back to an early-twentieth-century hostility to the New Deal and 
the new unionism of that era.” 

In addition to these institutional innovations, conservatives have also 
reworked the ideological and rhetorical weapons they have deployed against 
the labor movement. An earlier generation of labor and social historians 
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emphasized the anti-immigrant and anti-Communist nature of this right- 
wing ideological assault. To conservatives, trade unionism was an epiphe- 
nomenon of the first and second immigrant generations, easily prone to 
an un-American radicalism, a charge that had much resonance in an era 
when Protestants were a minority of the working class and when anti- 
Communism convulsed the entire political culture.”° Echoes of such a cri- 
tique are with us still, but even in the 1930s and 1940s the attack on orga- 
nized labor was shifting to another and longer lasting set of rhetorical 
tropes: the argument that unionism itself oppressed and misrepresented 
ordinary workers, either those in the unions or those who sought to remain 
outside. This idea was powerfully reinforced by the high-profile scandals 
and investigations that revealed undemocratic and self-interested practices 
among the leaders of the Teamsters, the Laborers, the East Coast Long- 
shoremen, and a variety of other labor organizations. 

The multidecade persistence of such a critique transcends those 
instances in which bossism and theft were uncovered and penalized. The 
ever-present discussion of union corruption reflects both the continuing 
illegitimacy of the very idea of unionism among many conservatives, as well 
as a legal and administrative redefinition of corruption itself. An increas- 
ingly large number of heretofore legal and legitimate union activities, espe- 
cially those designed to advance a sense of collective action and social 
solidarity, are now labeled unethical and undemocratic. Thus courts and 
legislators have eroded the right to picket, to strike, to negotiate many 
aspects of the employment relationship, and to spend union dues on behalf 
of candidates and causes. To American conservatives, all of this collective 
activity embodies a coercive effort that thwarts the will of those who seek 
to escape union power.”! 

Contributors to this volume grapple with many of these ideas. Most 
tilt away from specific moments of labor-management conflict and instead 
engage and, in some instances, contest historiographic themes long influ- 
ential in the writing of American intellectual, cultural, and legal history. 
The idea of a post-World War II labor-management accord looks quite 
different when considered in this light, likewise the idea of an American 


> 


“exceptionalism,” a phenomenon more likely found within the ranks of 
management than in the minds of U.S. workers or their conduct on factory 
floor or in a high-rise office building. Race, region, and gender have always 


divided American workers, but such distinctions require a recalibration 
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when measured against the reality of business power and the ideology it 
commands.” 

This volume is divided into four parts, each of which offers a distinctive 
probe into the structure of right-wing thought and praxis on what was once 
known as the American “labor question.” The first set of essays explains 
why and how the very existence of class-based institutions violated key 
cultural and ideological structures that had been sustained not only by con- 
servative elites and ideologues but by a steadily increasing slice of the Amer- 
ican populace. The second part probes the ways in which region and race 
have often shaped attitudes toward organized labor in unexpected and 
divergent fashions. The third part of the book explores how conservatives, 
most notably those in the National Right to Work Committee, have sought 
to appropriate the language of civil rights in their multidecade effort to 
weaken the labor movement and delegitimize the union idea. The final set 
of essays historicizes the charge that unions are either corrupt, undemo- 
cratic, or wield illegitimate power, an understudied set of ideas that has 
nevertheless been a far more potent and long-standing right-wing indict- 
ment against the unions than that of Communism or other forms of politi- 
cal radicalism. 


PART I 


The Conservative Search 


for Social Harmony 


The essays in this section focus on the ideas and ideologies put forward by 
early twentieth-century conservatives, some elite and others middle class, 
who sought to frame the “labor question” of that era in a fashion that 
would deradicalize labor, generate loyalty to country and corporation, and 
insure harmonious class relations. Andrew Cohen begins with a reappraisal 
of an old controversy that has once again become a flash point between 
labor and its adversaries. The tariff, a perennial source of heated debate in 
the nineteenth century, has today reemerged under the rubric of “protec- 
tionism,” a convenient bludgeon to denounce those trade unions that seek 
various forms of trade restriction as technologically Luddite and economi- 
cally retrograde. Cohen demonstrates that the nineteenth-century tariff 
question was never merely a parochial issue of interest only to U.S. produc- 
ers and those workers threatened by foreign imports. Rather, the tariff was 
defended by its supporters as part of a modernizing telos, a defense of an 
industrially advanced, yet egalitarian society in which continental enterprise 
and the urban working class were protected against the products of a deca- 
dent, class-bound Europe. Free traders, by way of contrast, were identified 
with the old Confederate slavocracy or with unpatriotic smugglers and cor- 
ruptionists. This ideological construct linking the interests of employers 
and their workers could not withstand the very real class conflict of the 
era, which is why New Deal Democrats proved temporarily successful in 
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constructing a new mid-twentieth-century compact that linked free trade 
to progressive taxation, direct labor protection, and the regulation of busi- 
ness. This species of liberalism collapsed in the 1970s, leaving American 
workers with a free-enterprise regime that defines organized labor as little 
more than a self-interested political obstacle—a market imperfection— 
at war with the interests of American consumers and global economic 
progress. 

Like nineteenth-century high-tariff advocates, American Legionnaires 
also championed an ideology of American exceptionalism and cross-class 
unity. In theory, these middle-class World War I veterans were not anti- 
union. In practice, they found interwar strikes and picket lines offensive to 
their conception of a patriotic Americanism, especially when such a high 
proportion of all labor activists were immigrants, radicals, or both. As 
Christopher Nehls argues, Legionnaires were not merely reactionaries in 
cahoots with the nation’s business elite, nor were they the first conservative 
group to blame domestic radicalism on immigrants. But the Legion’s 
investment in a patriotic nationalism that would bridge class divisions 
intensified a postwar propensity to see strikes and union organizing drives 
as a revolutionary plot designed to rip apart the fabric of the nation. These 
veterans thus turned strikebreaking into a patriotic affirmation of what they 
saw as essential American values. And this widely shared view reflected a 
broader rejection of class as an organizing principle in American life, which 
was close to the essence of the trade union idea in the 1920s and 1930s, as 
well as in later decades. 

If the Legion’s search for cultural and social harmony put some mem- 
bers on the path toward a violent, xenophobic brand of anti-union mili- 
tancy, there were other roads toward this same end that seemed far more 
sophisticated, efficacious, and amenable to corporate elites long after the 
Legion’s methods fell out of favor. Chris Nyland and Kyle Bruce demon- 
strate why in their discussion of the ideas and influence of the two great 
management theorists of the early twentieth century: Frederick Taylor and 
Elton Mayo. While Taylor is well remembered as the father of an authori- 
tarian brand of scientific management, Nyland and Bruce show how his 
many followers came to see trade unionism and collective bargaining as 
essential to productivity, democracy, and social progress during the inter- 
war years. However, these Taylor Society progressives were soon eclipsed 
by Harvard Business School professor Elton Mayo and his many students 
in academe and high-level management. Mayo promised social harmony in 
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the factory and the society. Instead of crude appeals to an insular American- 
ism, he deployed the latest psychological and anthropological research to 
give managers the tools to construct a set of workplace social relations that 
would legitimize their authority and marginalize an independent, working- 
class challenge to corporate hegemony. Seemingly modernist and social sci- 
entific, Mayo’s zeitgeist has become embedded within virtually all strains of 
management ideology and praxis, from progressive, high-tech firms in the 
Silicon Valley to conservative, labor-intensive companies such as Wal-Mart 
and Target. 


This page intentionally left blank 


Unions, Modernity, and the Decline 
of American Economic Nationalism 


Andrew Wender Cohen 


For over a century, unions have fought the contention that they obstruct 
“progress.” Their attempt to prove themselves forward looking has been 
hampered by the reality that unions have, by design, hindered an elite 
vision of a mechanized workplace, a corporate economy, and a docile work- 
force. Only gradually between 1900 and 1950 did organized labor convince 
middle-class voters that unions were an essential component of a modern 
liberal society, needed to shepherd technology into the factory, democratize 
industry, prevent inefficient disruptions, and uplift employees.' 

But labor’s identity as an agent of modernization declined in the eco- 
nomically stagnant 1970s, when critics argued that America’s future as a 
global economic power demanded the weakening of unions. To compete 
with nations like Japan, U.S. manufacturers purportedly needed to shed 
supposedly inefficient work rules, pay scales, and employment protections.” 
These arguments ironically grew louder during the boom of the 1990s, 
when commentators began routinely calling unions “dinosaurs,” anachro- 
nisms in the frictionless economy being imagined by multinational corpo- 
rations and their breathless publicists. When contractual givebacks failed to 
stanch manufacturing decline, critics added the charge of protectionism to 
their arsenal. Having demanded workers abandon their rights for the sake 
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of national competitiveness, commentators said little as corporations 
moved their facilities abroad anyway, then vilified the remaining union 
members for opposing treaties like the 1994 North American Free Trade 
Agreement (NAFTA).? 

The conflation of modernization with unrestricted global trade repre- 
sents a major challenge for American manufacturing workers in the twenty- 
first century. Perhaps no single factor plays a larger role in the decline 
of industrial unions than offshoring, outsourcing, and competition with 
unorganized workers in poorer parts of the world. This process is greatly 
facilitated by conservative rhetoric sanctifying the free market and attacking 
workers for the crime of using the political process to defend their own 
interests. 

Yet protectionism has been a major force in America’s past, and particu- 
larly the history of the nation’s industrial workers. Its prevalence reflected 
not only the might of corporate manufacturers but also the intense class 
resentments endemic to the nineteenth-century United States. In the late 
twentieth century, reformers, businessmen, and politicians all came to see 
free trade as the hallmark of modernity, and protectionism went into 
decline, undermining the Reutherite labor bargain of the post-World War 
II era. As the labor movement seeks to regain its relevance as a crucial 
component of (rather than an obstacle to) an emerging global trade system, 
workers must figure out how to leverage the last vestiges of economic 
nationalism to create new rights and protections. 


Despite intense popular debates within labor about contemporary Ameri- 
can trade policy, economic nationalism is not a fashionable research topic 
among scholars. Aside from David Montgomery and Dana Frank, few labor 
historians have seriously considered the tariff.4 The reasons for this are not 
hard to discern. Some scholars find trade policy sleep inducing. Others 
see protectionism as an ideological distraction for workers. Historians are 
uncomfortable with the protectionists’ occasional xenophobia, anti- 
Semitism, and racism. Scholars reject their gendered attacks on consump- 
tion, defending the workers’ desire for material comfort and celebrating 
activism unifying consumers and producers. Historians cannot but be 
influenced by economists, who view tariffs as marginally beneficial to 
industrial workers, yet extremely costly to consumers.*> And scholars of 
labor history are all too aware of the disappointing disjunction between 
protectionist promises and the workers’ pay packets. They know that a high 
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steel tariff, for instance, did not prevent wage cuts at Henry Clay Frick’s 
Homestead Works in 1891, forestall Frick’s infamous lockout in 1892, or 
check the brutal violence that followed.° 

Nonetheless, American protectionists have long viewed working-class 
voters as a core constituency for high taxes on imported manufactures. In 
the nineteenth century, the tariff’s staunchest advocates certainly presented 
the law as a boon to workers. Citing the threat posed by “the pauper labor 
of Europe,” Whig senator Henry Clay endorsed trade laws to “protect” 
Americans against foreigners lacking the rights of U.S. citizenship.” After 
the Civil War, Radical Republicans like Pennsylvania congressman William 
“Pig Iron” Kelley justified the high tariff primarily as a guard for working- 
men: “It is not for the rich, the comparatively few who have accumulated 
capital, that we demand protection. We ask it in the name of the millions 
who live by toil, whose dependence is on their skill and ability to labor, and 
whose labor creates the wealth of the country.’® 

The fact that employers benefited handsomely from trade barriers did 
not undermine this faith, for these officials believed that employers would 
share their profits with operatives. By barring competition with what they 
saw as the sweatshops of aristocratic Europe, protectionists claimed to elim- 
inate the basis for rancor among producers.? 

Despite their paeans to economic harmony, protectionists defended 
import restrictions in stark class terms, as a means of containing the cos- 
mopolitanism of the wealthy. Even before the revolution of 1776, many 
Americans embraced a republican ideology that defined consumption as a 
hedonistic, feminine, and antidemocratic pursuit. Those who did accept 
consumption often fought to secure more balanced trade with England, a 
relationship where Britain served as a market for American manufactures, 
not just raw materials and agricultural products. The fact that the early 
nineteenth-century United States still imported most of its finished goods 
intensified such concerns. Serving in the Kentucky state assembly in 1809, 
during the Jeffersonian embargo of British and French manufactures, 
Henry Clay pushed for the so-called homespun resolution, requiring legis- 
lators to wear American-made clothes. Tariffs—traised considerably after 
the War of 1812—not only aided industrial workers, they restrained Ameri- 
cans from acquiring aristocratic habits.! 

During the remainder of the nineteenth century, nationalists painted 
the tariff as the guardian of an egalitarian society endangered by America’s 
growing affluence. In 1849, for instance, the secretary of the Treasury, 
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Pennsylvania Whig William M. Meredith, noted the importance of having 
tariffs on “foreign cloths, foreign wines, foreign fruits, foreign jewelry, in 
short, every minute article of personal luxury,” arguing that “republics are 
governments for the poor, and it is agreeable to their institutions to dis- 
courage luxury. The doctrines of free trade are for the benefit of the idle 
and luxurious, removing the burthens of wealth to the back of poverty and 
industry.”!! Novelists made this point metaphorically. In George Thomp- 
son’s scandalous 1849 best-seller Venus in Boston, the hero is Corporal 
Grimsby, a Revenue Cutter commander and Revolutionary War veteran, 
who saves the poor all-American maiden Fanny Aubrey from the lecherous 
man of wealth Timothy Tickles.” 

As the economy expanded, the protectionists’ attacks on the wealthy 
grew more conspicuous. This was evident in the popular discussion of 
smuggling. Today, we associate smuggling with the trafficking of goods like 
cocaine. But because virtually no products were unlawful to import before 
1900, nineteenth-century Americans smuggled to avoid paying duties that 
added as much as 100 percent to the cost of many items. Because tariffs 
were highest on luxury goods like silk, art, and diamonds, hedonistic com- 
modities like tobacco, opium, and sugar, and technologically sophisticated 
manufactured goods like steel, brass, and glass, the public viewed smuggling 
as a crime specific to the upper classes. Newspapers routinely chastised 
tourists for lying to inspectors about their foreign purchases, calling for 
increased vigilance against the “universal habit of polite smuggling.” 

But the weight of criticism fell on importers. Indeed, attacks on mer- 
chant smugglers date back to the Jeffersonian period, when Democratic- 
Republicans accused New England Federalists of illicitly trading with the 
British. Such resentments grew during the Civil War, when critics savaged 
businessmen who ran the Union blockade of the Confederacy. After the 
war’s end, Radical congressman Benjamin Butler lambasted the “merchant 
princes” like metal importer William E. Dodge, whom he accused of under- 
valuing their imports and thus cheating the government out of millions in 
revenue. Butler charged wealthy smugglers with undermining the Union 
and promoting the misery of the laboring classes living in his Lowell, Mas- 
sachusetts, district.'4 

Meanwhile, protectionists made industrial workers themselves the pro- 
tagonists of their modernization narrative. Manufacturing was once seen as 
the future of the nation. Dating back to the time of Alexander Hamilton, 
protectionist rhetoric styled manufacturing an “infant” to be nurtured by 
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trade barriers, not a sick patient, being kept alive by government subsidy. 
As the name “Whig” suggests, Henry Clay’s faction styled itself as the party 
of progress, positioning the tariff as a spur to America’s industrial destiny, 
necessary for the “full development of the resources of the country.” As the 
Whigs became Republicans, they likewise celebrated workers as the agents 
of the nation’s economic maturity. For instance, in 1859, William David 
Lewis, a close friend of protectionist economist Henry C. Carey, declared 
that the tariff could increase wages beyond those of “old manufacturing 
nations,” raising the workers’ “intelligence” and spurring the “higher 
development of mankind.” Painting the tariff as fostering America’s ability 
to compete economically with world powers like England, supporters con- 
vinced workers that protection was a path to modernity, not a backward- 
looking alternative to more substantive labor reforms.!> 

Since no public opinion polling exists for the nineteenth century, we 
cannot know exactly what ordinary workers thought about these argu- 
ments. But high tariffs reigned for much of the period 1816 to 1937, and 
the issue was central to the campaigns of the nineteenth century. Someone 
must have supported the tariff, and we know it was not elite merchants and 
shippers in the Northeast, or midwestern farmers or southern planters. It 
is reasonable to conclude that workers were voting for protectionists. 
Indeed, the tariff helps explain how the pro-business Whig and Republican 
Parties managed to win any offices at all. And the GOP’s special dominance 
in the nation’s top manufacturing states, Massachusetts and Pennsylvania, 
suggests that workers embraced protection. 

Some early nineteenth-century labor reformers endorsed a universal 
vision of industrial reform that critiqued tariffs as harmful to workers. As 
historians like Bruce Laurie have shown, abolitionists like Elizur Wright Jr. 
attacked the New England Whig elite, rejected protectionism, and promoted 
a broader notion of labor rights. Antislavery politicians sought to expand the 
appeal of their parties by advocating reforms like the ten-hour day in addition 
to limitations on slavery. And these activists made some inroads among the 
working people of the mill towns of Massachusetts, allowing the Republican 
Party to dominate the state’s politics by the late 1850s.!° 

But not all labor reformers dismissed protectionism or advocated the 
immediate abolition of slavery. Lowell’s Benjamin Butler, the “leader of the 
ten-hour movement,” supported a moderately protective tariff and 
defended slavery until secession. Early labor organizations clearly favored 
high tariffs on nonessential imports. New York Typographical Union 
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Number 6 had supported tariffs on imported books since its founding in 
1852. Threatened by competition with a more advanced British metal indus- 
try, the iron-puddling Sons of Vulcan (formed in 1858) were “consistent 
protectionists.” Likewise, in 1868, the National Labor Union, established by 
iron molder William Sylvis, called for an end to duties on “necessities of life,” 
but high tariffs on “articles of luxury” and products that “will develop the 
resources of the country, increase the number of factories, give employment 
to more laborers, maintain good compensation, cause the immigration of 
skilled labor,” and “enable us to successfully compete with the manufacturers 
of Europe in the markets of the world.” In 1872, the platform of the National 
Labor Reform Party endorsed an eight-hour day, public ownership of the 
railroads, greenbacks, and a protective tariff.!” 

In the main, such protectionism was merely practical, insofar as import 
duties were the one legally uncontestable form of assistance the federal 
government offered workers. Through the 1920s the U.S. Supreme Court 
cited federalism and freedom of contract to kill basic protections guarding 
the length of the workday, the minimum wages an employer could pay, 
and the condition of the workplace. Even federal statutes barring the 
employment of children failed constitutional muster. By contrast, judges 
sustained the constitutionality of tariffs and subsidies. The contrast natu- 
rally channeled working-class politics in protectionist directions.'* 

But it is worth noting that the tariff accommodated the nineteenth- 
century workers’ republican assumptions about contract, manhood, and 
independence. To the present, American workers have often preferred a 
state that increased bargaining power to laws making the government the 
guardian of labor standards. Free-Soilers called for the state to guard free 
white men from competition with slave labor, while Republican workers 
favored policies such as homesteading and mass education that did not 
create the appearance of dependency. The tariff accommodated this sensi- 
bility, for it protected America’s workers from “unfair” rivals rather than 
placing them in tutelage, or offering them charity. Just as significantly, pro- 
tectionist writers like Horace Greeley believed that workers could not gain 
advances like the shorter workday unless tariffs shielded them from poorly 
paid foreign workers.” 

Working-class protectionism walked hand-in-hand with patriotism. 
Having fought on behalf of the Union, many late-nineteenth-century work- 
ers saw the taxing of imports as necessary for funding the federal govern- 
ment, including the occupation of the South. Following the struggle, Henry 


Unions, Modernity, and American Nationalism 21 


Adams observed, “The suspicion of free trade sounded to the ears as terri- 
ble a charge as that of having worn a rebel uniform or having been out 
with the Ku Klux Klan.””° Protectionists fed this sentiment over the next 
fifty years, appealing to workers by making them central to a nationalist 
narrative of American community. Consider this 1922 editorial: “Loyalty 
to the home producer and manufacturer is the motive back of the Tariff. If 
we buy goods made in America, we keep American mill wheels going and 
our money circulating among the Americans. If we buy goods made 
abroad, we throw our own workers into idleness and send our money 
abroad. . . . Republican Tariff pushes the idea “Made in America.’ Demo- 
cratic Free-Trade means “Buy it Abroad.’ Which do you think is the senti- 
ment of the patriotic American?” As the labor movement grew more 
potent, native and immigrant workers may have clung to such sentiments 
to defend their patriotism against employers who painted radicalism as for- 
eign and un-American.” 

Scholars tend to associate this patriotism with racism, nativism, and 
imperialism, but in the nineteenth century, protectionists were neither 
more bigoted nor more belligerent than their rivals. During Reconstruction, 
the most active advocates of the tariff were egalitarians like Congressman 
Thaddeus Stevens, while the staunchest free traders were former slavehold- 
ers. If protectionist literature had a foreign villain, he was by-and-large 
from England, not China, the Pacific, or the Caribbean. Some tariff sup- 
porters indulged in anti-Semitism, but so did many free traders like agrar- 
ian editor Mark M. “Brick” Pomeroy and Cornell economist Goldwin 
Smith. The antitariff Knights of Labor strongly advocated Chinese exclu- 
sion, while staunch protectionists like Congressman George Frisbie Hoar 
derided it. If William McKinley embodied both protection and conquest, 
then this was a departure from the philosophy of the GOP, which had been 
populated by anti-imperialists like Hoar, and advocates of economic power 
like Secretary of State James G. Blaine, who explicitly rejected annexation 
for fear of undermining the tariff system.” 


Merchants and farmers attacked this vision of the future, but their argu- 
ments did not dominate until the mid-twentieth century. Free traders 
floundered in the 1870s and 1880s because their broad antipathy to govern- 
ment itself offered workers no replacement for tariff protections. The lead- 
ing opponents of the tariff were libertarians like William Graham Sumner, 
David A. Wells, E. L. Godkin, and Joseph S. “The Parsee Merchant” Moore. 
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Though more sophisticated than tariff advocates in their use of social sci- 
ence, their analysis was firmly rooted in the classical economics of Adam 
Smith and David Ricardo, who rejected all government intrusions into the 
market. Surrounded by the corruption of the Gilded Age, free traders had 
ample reason to view regulation with suspicion. But their approach to 
government was bound up in their class interests. Predominantly urban 
importers, educated elites, and southern planters, they venerated President 
Grover Cleveland, the conservative Democrat who crushed the American 
Railway Strike of 1894. And insofar as they evinced a faith in antimonopoly, 
they directed it toward both trusts and labor unions.” 

Free traders achieved lasting success only when they enunciated a newly 
modern outlook, which replaced protectionism with worker protective leg- 
islation, tariffs with a graduated income tax, and nationalism with globalism. 
This began with the labor republicans of the 1850s and their successors, the 
Knights of Labor, who proposed abandoning the tariff for laws limiting the 
power of wealth and corporate power in the 1880s. “The tariff,’ Samuel 
I. Hopkins, a Knight elected to the U.S. Congress from Virginia, argued, 
established “a moneyed despotism in this country” that “is to be feared 
and fought against by labor more than any one thing.” Labor’s advocates 
took note, and began expanding their horizons. In 1883, Rep. William Kel- 
ley toured the factories of England with his daughter, Florence Kelley, later 
the nation’s preeminent industrial reformer. While witnessing the destitu- 
tion of the workers only affirmed the congressman’s belief in protection, it 
radicalized his daughter, who rejected tariff politics in favor of regulation 
and even socialism.” 

During the presidency of Woodrow Wilson, tariff reduction walked 
hand-in-hand with pro-labor legislation. While American Federation of 
Labor (AFL) was officially neutral on the tariff, fearing that an overt stance 
might create divisions within the movement and inspire political backlash, 
the organization’s deepening relationship with the Democratic Party made 
it part of a coalition favoring tariff reform. In 1913, President Wilson 
pushed through the Underwood-Simmons Act, which slashed duties to 
their lowest level since the 1850s and created the federal income tax. Con- 
sidered a monumental political triumph at the time, it depended on the 
support, or at least the acquiescence, of labor leaders. When protectionists 
attempted to marshal workers against the reductions, AFL secretary Frank 
Morrison, a member of the protectionist International Typographers’ 
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Union, publicly questioned the beneficial effects of tariffs on labor. Main- 
taining his public neutrality, AFL president Samuel Gompers refused to 
endorse the bill, but he attacked employers for intimidating their workers 
into opposing it.”° 

Whether or not there was an explicit deal between Wilson and the AFL, 
labor’s success at lobbying for new legislation tied the federation to the 
Democratic Party, giving it an incentive to oppose higher tariffs and sup- 
press protectionist sentiments in its ranks. In the year after the Underwood 
Act, Congress gave workers an impressive range of benefits: an exemption 
from the antitrust law, an anti-injunction bill, the creation of the Depart- 
ment of Labor, the abolition of involuntary servitude on the seas, a federal 
child labor law, an eight-hour day for railroad workers, postal workers, and 
women and children in the District of Columbia, and a ban on piecework 
and Taylorism in federal facilities. Thus, when Democrats proposed an 
expert Tariff Commission in 1916 to amend the Underwood Act, the AFL 
endorsed it specifically to neutralize Republican attempts at capitalizing on 
worker fears regarding foreign competition.” 

As this suggests, Republicans continued to view protection as the pri- 
mary legitimate form of federal assistance to labor into the 1930s. The infa- 
mous Hawley-Smoot Tariff Act of 1930, which raised tariff rates to their 
highest level since the 1890s, was officially entitled “a bill to provide reve- 
nue, to regulate commerce with foreign countries, to encourage the indus- 
tries of the United States,” and “to protect American labor.”?”? Supreme 
Court justice George Sutherland, the Utah archreactionary, is remembered 
for his 1923 decision, Adkins v. Children’s Hospital, which voided women’s 
minimum wage laws as restrictions of the individual’s constitutional right 
to contract. But contrary to common belief, Sutherland was no simon-pure 
libertarian. He staunchly supported tariffs, giving President Franklin D. 
Roosevelt unrestrained power to regulate foreign trade.”* 

Despite Sutherland’s best efforts, the tariff-centered view of the state 
declined in the 1930s. It is no coincidence that the year 1937, which saw 
the validation of the New Deal, also witnessed the beginning of seventy 
years of rate reductions. Increasingly concerned about international affairs, 
Roosevelt encouraged his secretary of state, free-trade Tennessee congress- 
man Cordell Hull, to negotiate bilateral treaties lowering tariffs. Hull subse- 
quently shepherded the 1944 Bretton Woods Agreement, which established 
unrestricted global trade as a postwar economic goal and a basis for inter- 
national peace. In 1947, twenty-three nations embraced the creation of a 
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permanent organization dedicated to negotiating lower tariffs, the General 
Agreement on Tariffs and Trade, an idea proposed at Bretton Woods. 
Industrial workers accepted their growing exposure to international compe- 
tition not only because American economic dominance made tariffs less 
necessary but because Democrats had already given them so many new 
domestic protections.” 


Labor’s willingness to forgo the most extreme forms of protectionism for 
graduated progressive taxation, business regulation, and the social safety 
net laid the foundation for the so-called liberal consensus of the 1950s and 
early 1960s. Whether this was an explicit deal, or merely a product of 
labor’s inclusion in a Democratic alliance, this bargain resembled gradual 
exchange of the workers’ shop-floor control for union recognition, collec- 
tive bargaining, and high compensation, reluctantly negotiated by union 
officials like Walter Reuther in the 1940s. In both cases, labor’s legitimacy 
depended on its ability to defend economic governance as a modern means 
of promoting technological progress and economic stability. By exchanging 
tariffs for rights, unions appealed to a traditionally hostile bourgeoisie, 
favoring industrial efficiency and international cooperation.*° 
Unfortunately for manufacturing workers, both pacts depended politi- 
cally on America’s unsustainable dominance of the international economy. 
After 1945, U.S. consumers had little interest in the products of war- 
ravaged England, Germany, and Japan, much less China. During the late 
1970s and 1980s, however, declining rates of productivity, expanding global 
competition, stagflation, and a fierce political backlash undermined the 
economic and electoral support for the Reutherite pact.*! And similar forces 
destabilized the bargain on trade. As the United States shifted from being a 
net exporter to being a net importer, the business community turned 
against tariffs, leading the Republican Party to abandon its traditional sup- 
port for import restriction. Changes in the nation’s economic structure 
meant a smaller percentage of the electorate benefited directly from protec- 
tionism. As organized labor shrank, especially in manufacturing, the Demo- 
cratic Party lost its incentive to maintain the agreement, leading to treaties 
like NAFTA, which offered workers nothing for their sacrifices. 
Meanwhile, competition with other nations seemed only to strengthen 
the conservative hand, allowing the wealthy to assert that organized labor, 
protectionism, the regulatory welfare state, and heavy industry itself were 
vestiges of the past, barriers to competitiveness, and speed bumps on the 
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road to the future. Even after the economy started soaring in the 1990s, 
unions proved incapable of selling their vision to a nation obsessed with 
“progress,” euphoric over new technology and the pleasures of foreign con- 
sumer goods. Though tariffs had fallen to historically minuscule levels, 
labor found itself under attack from libertarian economic commentators 
like Robert Samuelson and Sebastian Mallaby. But if censure from this 
quarter was predictable, criticism from nominally liberal columnists like 
Thomas Friedman and Joe Klein was more damaging. In 2003, Klein called 
Democratic attacks on NAFTA “cynical” and “extremist,” describing the 
defense of “international labor and environmental standards” as fruitless 
and tariffs as economically risky. Even more damaging are Friedman’s 
widely read columns and books, which equate globalization with modern- 
ization, calling any attempt to enforce labor standards “Luddite.” 

Lacking the clout to command economic nationalism through law, 
labor began begging consumers to “Buy American.” Yet such pleas only 
feed the perception that American industries needed help because they are 
less technologically sophisticated, efficient, and progressive than their Asian 
counterparts. At the same time, after reading an author like Thomas Fried- 
man, a thoughtful citizen might conclude that choosing to buy imports is 
itself a humanitarian gesture, as it encourages industrialization in poorer, 
rural counties, thus alleviating global poverty. Meanwhile, neoliberals have 
hijacked popular antiracism to subvert legitimate concerns about trade with 
unfree nations, suggesting that protectionism is merely a form of bigotry. 
If blue-collar Americans shop at Wal-Mart out of geographic and financial 
necessity, their bourgeois counterparts shop at Target partly because they 
perceive its goods to be the hip products of a forward-looking, color-blind, 
and beneficent globalization process.* 

Workers today confront a familiar problem: how to stage protests and 
advocate policies that align their interests with the public interest, identified 
as a continually rising standard of living. Twice before, workers have made 
themselves part of a modernizing telos, then seen conservatives cast them 
as regressive, and then recalibrated their position to reclaim their role as 
agents of development. While no media campaign can or should convince 
the American people to restore the 50 percent tariffs of the nineteenth cen- 
tury, labor needs to restore the old compromise. Just as the business com- 
munity demanded intellectual property protections as the price of open 
markets, workers could block all new trade deals until Americans receive 
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new labor rights. But in the long run, the challenge is for unions to develop 
a set of policies that actually ameliorate the effects of globalization on the 
American worker, without offending the Whiggish assumptions of the 
middle-class voter. The alternative is to abandon industrial workers to a 
global market in which their citizenship rights are costly handicaps. 


The American Legion and Striking Workers 
During the Interwar Period 


Christopher Nehls 


From the outbreak of the first Red Scare through the organizing struggles 
of the Great Depression, the veterans organization the American Legion 
became notorious within the American labor movement for its members’ 
brazen red-baiting and vigilantism. To many of its outspoken critics, like 
the novelist Sinclair Lewis and Northwestern University education profes- 
sor William Gellermann, the organization represented a germinating seed 
of American fascism by the mid-1930s. To others, Legionnaires’ anti-union 
vigilantism revealed them as little more than stooges of the local industrial 
boss or Chamber of Commerce. Legion members themselves, meanwhile, 
typically explained criticism of labor and intervention during strikes as 
nothing to do with fascism or the interests of capital. Instead, they claimed 
to be acting to defend “law and order” and to protect American freedom 
and liberty from Communist subversion. How the Legion squared the attack 
on the very same values its members proclaimed they were defending has 
confounded its critics ever since.' 

Part of the problem of understanding what motivated Legion vigi- 
lantism is that the organization’s explanations seem so flimsy. Despite its 
leadership’s protests to the contrary, the organization was not neutral in 
conflicts between capital and labor. It never found patriotic cause to rally 
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its members to workers’ defense. National leadership disciplined posts only 
when members joined picket lines and never when they broke them. 
Legionnaires often were in cahoots with the business elite, while corporate 
titans provided generous financial support to get the organization off the 
ground. 

This record does not mean that historians should dismiss the idealism 
the American Legion poured into its defense of Americanism—its preferred 
term for the values and ideals at the heart of national identity. By taking 
conservative Legionnaires’ ideas seriously, this essay provides insight into a 
critical period in the historical development of the “Labor Question.” As 
former Progressive Era reformers, New Deal politicos, and workers them- 
selves searched for new mechanisms and strategies for bridging class divi- 
sion within the political economy, many of the veterans who joined the 
American Legion puzzled over the Labor Question’s effect on the political 
culture. Their concern was how to reconcile the problems that faced 
the working class with the nation’s individualist republican traditions.’ 
Through some noteworthy internal wrangling, the Legion came to a con- 
sensus about the limits of legitimate union activity. These limits, which 
Legionnaires at times enforced physically, created ideological boundaries 
within interwar political culture. It was not that the organization rejected 
unionism in some protofascist attitude: rather, Legionnaires argued that 
union members were bound by the responsibilities and obligations all citi- 
zens owed to be considered part of the national community. 

Interestingly, Progressivism significantly influenced how Legion leader- 
ship conceived of these civic responsibilities to the nation and the Labor 
Question more broadly. Although after the war most Progressives seriously 
began to doubt the American people’s capacity for national unity in the 
name of reform, the Legion took up again its prewar discussion of finding 
a balance between the interests of capital and labor for the common good. 
For example, Texas Legion commander and future national commander 
Alvin Owsley told an Armistice Day crowd in 1920, “we can preserve the 
harmony of all classes and of the masses and the equilibrium of the Union 
by giving equal and exact justice to all men—all classes alike—by wiping 
out from the statue [sic] books every law that oppresses one for the benefit 
of another, and by frowning down the efforts of politicians to kindle the 
fires of class hatred.”? Citizens did their part by deferring the political, 
social, and economic interests of their class to serve the good of the nation. 
In the context of the immediate postwar political climate, one North 
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Dakota Legionnaire complained that “the actions of individuals are gov- 
erned too much by considerations affecting the particular group to which 
they belong, whether it be that of wealth, aristocracy, labor, or business.” 
The American Legion, meanwhile, was “striving to have all public questions 
and controversies judged according to the spirit of a broad Americanism.’”* 
These Progressive-inspired values became the bedrock of the Legion’s civic 
nationalism. As a result, the Legion’s Americanism required working-class 
citizens to be deliberative, accommodating, and incremental in pursuing 
their economic and political interests to be considered “American.” 

But men joined the Legion not to participate in political theory debates 
but to put the values of Americanism into action. And as examples I draw 
upon in this essay demonstrate, determining when unionized workers had 
stepped beyond their right to protect their interests and had begun harming 
the common good was unclear to many within the organization. Given 
broad directives to maintain law and order, curtail Communist influence, 
and preserve the spirit of Americanism, posts differed on when they could 
rightfully intervene in the name of patriotic service to the nation. Those 
that intervened during strikes represented the organization’s most conser- 
vative tendencies. While the interventions of individual posts may have 
generated debate, the legitimacy of veterans acting to preserve Americanism 
or compel specific behaviors from other citizens did not. 

The international context further encouraged Legionnaires to be suspi- 
cious of American labor. Postwar revolutions led many veterans to worry 
about the future of the nation’s exceptional historical development. They 
saw the rise of Bolshevism as a counterpoint to Americanism. A Legion 
author wrote in 1919 that “Russia has run in a circle. From the autocracy 
of the classes it has arrived at the autocracy of the masses.”> Because of 
immigration, the nation could not guarantee its insulation from foreign 
radicalism. Although the Legion was hardly the first to blame domestic 
radicalism on immigrants, its investment in nationalism to bridge class 
division intensified many of its members’ belief that many strikes were a 
revolutionary plot designed to rip apart the fabric of the nation. The 
ascendance of Stalin’s Soviet Union, Depression era rise of the Communist 
Party of the United States, and creation of the Popular Front intensified 
Legionnaires’ association of some unions with a hostile international con- 
spiracy. While the Legion was still unwilling to go so far as to call unions 
or workers “un-American”—a move that would have pitted it directly 
against the vision of citizenship within the labor provisions of the New 
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Deal—its interest in exposing Communist plots within labor took prece- 
dence over considering the citizenship rights of American workers in the 
midst of the Depression. 


Concern over the Labor Question was embedded in the American Legion 
from its creation. Its founders, army officers from prominent political back- 
grounds who had served in France during World War I, envisioned a mass- 
membership organization to “carry into the new life that effective team- 
work and mutual support” that veterans “had so thoroughly learned in the 
army.” But the labor unrest that returning veterans encountered when 
they began to arrive home after the war channeled this amorphous desire 
into a new mission: maintaining “law and order.” This well-worn phrase 
encapsulated the Legion’s belief that disloyal behavior could easily unravel 
the polity. It also proved resonant to returning veterans. During the strike 
by Boston policemen in September 1919, Legionnaires pledged to Governor 
Calvin Coolidge that they were ready to act “against sympathetic strikes 
under the existing circumstances as a radical injury to and the abrogation 
of civil rights and liberty.” That week, over a thousand veterans paid their 
Legion dues. Soon, so many veterans were signing up that the Massachu- 
setts Department ran out of its supply of membership buttons and by year’s 
end sixty thousand Bay State veterans had joined.’ 

During a coal strike in Kansas in late 1919, Legionnaires went much 
further than merely volunteering to maintain “law and order’”—they 
crossed picket lines as scabs. In November, members of the United Mine 
Workers led a strike at fields in the state’s southeastern corner. Although 
the U.S. Fuel Administration allotted a 14 percent raise for coal miners, 
rampant postwar inflation cut into the purchasing power of those wages. 
Union members walked out, demanding higher pay.* Through an order by 
the Kansas Supreme Court, Republican governor Henry J. Allen took con- 
trol of the mines and requested National Guard and U.S. Army protection 
of work sites. The governor justified state seizure of the mines because 
nearby communities relied exclusively on the mines for winter fuel. To 
extract the coal Allen asked for volunteers. A Legion post in Wichita sup- 
plied two hundred of the nearly one thousand men who showed up to mine 
coal. Five brought their steam shovels with them. Department Commander 
W. A. Phares, whom many working-class Legionnaires believed was anti- 
union, wired posts across the state for additional support, including doctors 
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to tend to the volunteers. The Kansas Board of Commerce helped coordi- 
nate these efforts with Phares and offered to buy Legionnaires mining gear. 
The strike was broken in weeks, although the unionized workers retained 
their government-mandated raise.’ 

Such strikebreaking divided Legionnaires. The Earl W. Taylor Post of 
Seneca praised Allen’s efforts in a resolution because it “relieved suffering 
in Kansas.” After pledging their “undivided allegiance in all situations in 
which [the Legion] seeks to exert its authority for the welfare of the masses 
wherever such Federal action conflicts with the interests of any one class or 
classes,” members asserted that “we do not regard volunteer workers as 
strike breakers, at the same time admitting the right of labor to benefit 
from its condition when such action does not bring suffering and distress 
National Commander Franklin D’Olier 


» 


to unnumbered multitudes. 
endorsed this opinion, praising Kansas Legionnaires’ actions because they 
represented the actions of responsible citizens in an emergency." Posts in 
coal towns like Pittsburg and Frontenac, meanwhile, were particularly criti- 
cal of the mining operation. One post commander in Frontenac tele- 
grammed the governor to reject his request for manpower “as such offer 
would scent of strikebreaking we will not issue call for volunteers to dig 
coal.” Ex-servicemen who were out on strike in Arma issued a public peti- 
tion asserting that “this strike is not the work of a few Radicals, but by 
‘Honest American Citizens’ like our-selves, that are fighting for wages to 
keep our Families in food and clothing.” The thirty-five veterans who 
signed the petition, almost all of whom were enlisted men, rejected the 
strikebreakers as “much worse than ‘Consienceous [sic] Objectors’” during 
the war. Commander Phares traveled to Pittsburg to soothe these posts’ 
ruffled feathers and explain that those Legionnaires who had mined coal 
had done so as individuals, not representatives of the organization. His 
explanation swayed few and these posts, among the first to be organized in 
the Sunflower State, lost half their members. Posts in nearby Kansas City 
also lost members who belonged to railroad and meatpackers’ unions.!! 
Unions and unionized Legionnaires elsewhere in the nation had similar 
reactions to Legion strikebreaking in 1919 and 1920. A Detroit local in the 
Automobile, Aircraft, and Vehicle Workers Union fined one member $100 
when it discovered he was a member of the American Legion. After the New 
York County Council of the Legion organized a list of members capable of 
operating city infrastructure during a strike in the spring of 1920, the Cen- 
tral Federated Union ordered its members to resign from the organization. 
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Larger unions followed suit. The United Mine Workers, Detroit and Mon- 
tana State Federations of Labor, and New York Central Trades and Labor 
Council all ordered their members to quit the Legion in 1920. Unions’ 
reactions to Legion strikebreaking pushed working-class veterans out of the 
organization in droves. By the end of 1922, it had hemorrhaged more than 
120,000 members.'” 

This loss of membership from laboring veterans and union supporters 
further cemented significant demographic trends that were developing 
among the American Legion’s ranks. From its earliest days, the organization 
attracted many more middle-class and affluent veterans than those from 
the working class. Some of this trend was due to American conscription 
policy during the war, which forbade the service of immigrants from enemy 
nations and granted deferments to farm and industrial workers, particularly 
in 1918. Only a handful of delegates to the Legion’s first national organizing 
caucus in St. Louis in 1919 were laborers, mechanics, or craftsmen, while 
lawyers, bankers, and businessmen dominated the proceedings. The Legion 
attracted many men who had enlisted in the military as opposed to draftees, 
which further skewed its membership toward greater affluence. It made 
little effort to recruit the half million foreign-born veterans (100,000 of 
whom did not even speak English), while its policy of segregating local 
posts kept its membership among African American members minuscule. 
Nearly 100,000 ex-servicemen chose to join Marvin Gates Sperry’s Private 
Soldiers and Sailors’ Legion, more commonly referred to as the World War 
Veterans, which distinguished itself from the American Legion by calling 
for a large ($500) discharge bonus and requiring new members to sign a 
pledge not to work as strikebreakers." 

Although the Legion trumpeted that its members represented a “cross 
section” of American society repeatedly through the interwar period, after 
its first year it increasingly resembled the other middle-class service organi- 
zations that were popular during this era. The organization found great 
success not only among professional men in large cities but also among 
veterans in the nation’s rapidly growing small cities and towns. These 
trends held especially true in the Midwest and Great Plains states. Thirty- 
seven thousand Iowans, for example, joined one of the four hundred posts 
in the state, while a single post in Omaha, Nebraska, grew to more than 
twenty-five hundred members. Professional men, small business owners, 
and government employees—men inclined to see themselves as the pillars 
of community life—were among the Legion’s most typical members. In 
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a 1938 membership survey the organization revealed that 64 percent of 
Legionnaires made over $2,000 annually, when the median family income 
was about $1,200. Only 13 percent of surveyed members were skilled work- 
ers while still fewer were farmers (2 percent) or unskilled workers (4 per- 
cent).'4 Because leadership positions at any level of the organization 
required the kind of time and resources most available to middle-class or 
wealthy individuals, those charting how the Legion should respond to the 
Labor Question were well insulated from the struggles of working people. 

National officers, however, realized that the organization could ill afford 
the negative publicity that resulted from members’ strikebreaking. They 
quickly tried to clarify the Legion’s official position on labor disputes. 
National Commander D’Olier, himself the heir to a textile company for- 
tune, demanded posts remain neutral between capital and labor during 
strikes in their localities. National Headquarters in Indianapolis refused, 
however, to disallow members to “follow the dictates of their own con- 
sciences within the law of the land whether this leads them to participate 
in an organized strike, or whether, on the other hand, this may prompt 
them to volunteer their services as individuals . . . to continue the produc- 
tion of the necessities of life temporarily, in order to prevent suffering and 
alleviate distress.”!5 This stance reflected the organization’s need to com- 
promise between its desire to retain favorable public opinion and yet allow 
Legionnaires to perform the necessary patriotic service to their communi- 
ties that labor disputes might necessitate. Fundamentally, it also reflected a 
broader rejection of class as an organizing principle in American life and 
the Legion’s hopes that its Americanism could bridge the distance between 
social classes. 

This official position of neutrality would last through the entire interwar 
period. But implementing it remained subject to individual members’ 
interpretations. The ambiguity of this policy stemmed from the Legion 
leadership’s embrace of vigilantism as a legitimate way to preserve social 
and political order. During World War I, Americans had used vigilante 
actions to enforce the loyalty of their fellow citizens. This work was done 
with the blessing of the Wilson administration, which used volunteerism 
and encouraged citizen vigilance to make up for its own weakness. This 
conception of civic obligation did not simply evaporate with the signing 
of the Armistice. As the model citizens their veteran status granted them, 
Legionnaires felt obligated to serve the state and nation to thwart disloyalty, 


34 The Conservative Search for Social Harmony 


disorder, and revolution.’ Posts’ strikebreaking took place in a wider con- 
text of such vigilante actions against others like the Industrial Workers of 
the World, the Socialist Party, and even pacifist activists whom veterans 
suspected of working to overthrow the political and social order. National 
leadership saw such efforts as completely justifiable because they protected 
American democratic institutions and ideals from people Legion cofounder 
Eric Fisher Wood described as “irresponsible, shiftless, and cowardly 
groups of men, who seek by direct anarchistic action to overthrow the gov- 
ernment... in order to seize by violent methods what they have been too 
lazy, too stupid, or too incompetent to obtain by fair means.””” 

Shifting public opinion against Legion vigilantism and the loss of mem- 
bership forced the organization to seek additional strategies for dealing with 
class conflict. In early 1920 the American Legion created a National Ameri- 
canism Commission (NAC) to better coordinate how posts promoted good 
citizenship. The NAC was modeled on the wartime Committee on Public 
Information and was charged with the duty to “realize in the United States 
the basic idea of this Legion of 100% Americanism through the planning, 
establishment, and conduct of a continuous, constructive educational sys- 
tem.” Such a program would “inculcate the ideals of Americanism in the 
citizen population, particularly the basic American principle that the inter- 
ests of all the people are above those of any special interest or any so-called 
class or section of people,” and “spread throughout the people of the nation 
information as to the real nature and principles of American govern- 
ment.”!* The NAC became the focal point of the organization’s antiradical 
activities. Its members, like those serving on all national-level committees, 
served at the pleasure of the unelected National Executive Committee and 
were not subject to organizational elections like those at its annual confer- 
ence that chose a national commander. 

The first commissioners of the NAC embraced a vaguely Progressive 
vision of the values that bound Americans together, which the Legion 
described as “Americanism.” In one of their earliest meetings, Legionnaires 
described this creed as “the principle of justice, fair play, the square deal, 
equality before the law for rich and poor, labor and capitalist, the educated 
man and the illiterate.” But even they believed these principles were only 
as good as Americans’ capacity to be loyal to them. In trying to pin down 
a precise definition of Americanism—which neither they nor subsequent 
commissioners ever did—they, too, spoke of the need for the preservation 
of “law and order” in the face of radical unrest.!? The NAC, in its attempt 
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to clarify what the Legion stood for, reflected the broad tension throughout 
the organization between the impulse to celebrate American democratic 
traditions and the perceived need to enforce a necessary spirit of obligation 
to them among a corruptible public. 

To reinforce its precise position on the legitimacy of the labor move- 
ment, the American Legion pursued a strong relationship with the Ameri- 
can Federation of Labor (AFL). Ideologically, the two organizations had 
much in common. The AFL curtailed its use of strikes, particularly to win 
wage gains in boom times, and sought collective bargaining as a method to 
rationalize shop politics. It claimed not to be after undue benefits but what 
AFL officer and Legion vice president George L. Berry claimed was “a 
square deal” that would allow workers the material comforts they needed 
to become better citizens. As Samuel Gompers’s successor as AFL president, 
William Green, wrote Legionnaires in the American Legion Monthly in 1926, 
“organized labor is coming to believe that its best interests are promoted 
through concord rather than conflict. It prefers the conference table to the 
strike field.” The average Legionnaire probably admired the AFL’s staunch 
antiradicalism more than its philosophy of industrial democracy. Legion- 
naires in Oregon, for example, praised the AFL’s ultimatum to the Seattle 
Central Labor Council to rescind its endorsement of the Soviet government 
in Russia and praised Gompers’s antiradicalism.”° 


Renewed labor activism during the Depression again challenged Legion 
Americanism. Throughout the organization concern rose that radical insur- 
gents would use the economic crisis to foment revolution soon after the 
Great Crash on Wall Street. The National Americanism Commission 
warned the delegates to the 1930 national convention that “the sinister 
powers within that threaten our very existence, offer a grave challenge to 
our organization. Americanism demands our best vigilance. With these 
changing conditions we face the task of perpetuating our American tradi- 
tions and ideals. No quicker way to our country’s downfall could be found 
than to permit the national character to weaken and its ideals to disinte- 
grate.”?! The resurgence of the American Communist movement in the 
early and mid-1930s convinced antiradicals in the organization all the more 
that labor activism was being driven by a subversive conspiracy. As had 
occurred during the first Red Scare, some Legionnaires responded with vigi- 
lante action during strikes. Those led by Communist-penetrated unions of 
the Congress of Industrial Organizations (CIO) or activists whom posts 
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considered outside agitators were particularly targeted. And once again, 
such action did not take place without significant debate within the 
organization. 

Legion leadership continued to support more conservative unions’ 
efforts to promote the equality of opportunity for workers during the eco- 
nomic crisis. “Ours is a free representative government under which both 
the individual and his group are entitled to pursue their own happiness, 
protected in so doing by the hand of government, but subject always to 
whatever restraint it is necessary to impose under the law and the Constitu- 
tion to bring about the greatest good for the greatest number,” National 
Commander Harry Colmery explained to the 1936 national convention of 
the American Federation of Labor. While American politics did not pre- 
clude all class-based initiatives, Colmery asserted that Legionnaires “have 
the right to be concerned about any minority group which oversteps the 
bounds of liberty and uses it as a license to violate the rights of others, 
disturb the peace, or defy constituted authority.” Still, the Legion pro- 
claimed neutrality in the conflict between labor and capital. But Legion- 
naires considered strikes and other political organizing by more radical 
unions to be illegitimate and un-American. Despite their economic diffi- 
culties, working-class Americans had no right to usurp American demo- 
cratic traditions by asserting a class-based political identity. 

The claim of outside agitation not only shielded Legionnaires from the 
impression of attacking struggling workers directly but also created a pow- 
erful symbolic image of local patriots defending Americanism from radical 
insurgents. Intervention in local strikes represented part of a greater strug- 
gle against Communist infiltration of the nation. Department commanders 
in Rhode Island and South Carolina authorized their posts to serve as peace 
officers during the great textile strike of 1934, asserting that strikes in their 
states were caused by outside Communist influences. Often, Legionnaires’ 
actions came with the direct endorsement of local or state government. In 
1934, California governor Frank Merriam met directly with Department 
Commander Homer Chaillaux during the San Francisco longshoremen’s 
strike. Chaillaux promised the governor Legion vigilante support because 
the strike was led by Australian Harry Bridges, thought to be a Communist. 
Incited by Hearst papers’ claims of pervasive radical dominance in the San 
Francisco general strike that ensued that July, Legionnaires formed the 
backbone of the “citizen vigilante” force that brutalized and intimidated 
picketers.” 
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South Dakota Legionnaires perpetrated one of the most violent 
responses to radical union organizing efforts in August 1934. That summer, 
a traveling educative initiative designed by the labor-friendly Common- 
wealth College of Mena, Arkansas, called the “Farm School on Wheels” 
arrived in Marshall County, South Dakota. On the road since 1932, the 
Farm School on Wheels traveled across the country, stopping to stage a 
four-week-long course designed to politicize those toiling in the depressed 
agricultural sector. Backed by the local sheriff, Legionnaires broke up a 
demonstration organized by the local United Workers’ League and the 
Farm School in Britton on August 25. Legionnaires in half a dozen cars 
then pursued one of the rally’s trucks in a rambling forty-mile chase over 
roads and wheat fields into North Dakota. That evening, Legionnaires 
attacked a dance held by the Farm School in a barn, firing tear gas into the 
building to disperse the crowd inside. The mob beat six students of the 
school, including disabled World War veteran Maynard Sharp. Sharp nar- 
rowly missed being shot, took tear gas in his eyes, and suffered several 
broken ribs. The six students were then taken into the post’s Auxiliary’s 
rooms and beaten, as newspapers reported, with belt buckles and clubs to 
“demonstrate the power of the U.S. Government.” 

Legion vigilantes’ periodic xenophobia was connected to both race and 
class. Both shaped their response to the Imperial Valley agricultural strike 
of 1934, where union organizing efforts threatened to upset the social and 
racial order. Mexican and Filipino immigrants dominated the lower rungs 
of the labor pool used by lettuce growers in the valley. In October 1933, 
Mexican field-workers organized themselves into a union and won an 
agreement from growers for a region-wide wage increase. When some farm 
owners balked, workers accepted the offer of the Communist-allied Can- 
nery and Agricultural Workers Industrial Union to lead a strike that began 
in January 1934. Local police and Legion vigilantes responded swiftly; they 
interdicted a caravan of workers traveling between union communities on 
the highway and broke up a mass meeting in a community center with tear 
gas. After the American Civil Liberties Union (ACLU) dispatched attorney 
A. L. Wirin to El Centro to ensure workers’ freedom of assembly rights 
were respected, Legionnaires and other vigilantes abducted him from his 
hotel. After beating him and threatening him with a branding iron, the 
vigilantes took him outside a Legion post. Wirin said that members gath- 
ered and shone flashlights on him so they could recognize him if he reap- 
peared in the valley. They then drove him into the desert, ditched his car 
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in a riverbed, and left him to find his way back to the nearest town barefoot. 
The actions taken against Wirin led the National Labor Board and later 
the Labor Department to send investigators to the valley to quell local 
conflict.”® 

California Department Commander Chaillaux, an emerging antiradical 
firebrand within the organization, did little to restore the notion that 
Legionnaires had retained their neutrality during the strike. At a depart- 
ment convention in Hanford, Chaillaux challenged Wirin’s abduction story 
as a lie, which prompted Wirin to sue him for slander. A committee 
appointed by Chaillaux to investigate the kidnapping acknowledged the 
deputization of Legion members as individuals but denied that the organi- 
zation itself played any role in the labor conflict. For his part, Chaillaux 
audaciously denied there had even been a strike by workers since much of 
the organizing work had been done by outside Communist unionists. In its 
editorial response to the entire episode, the California Legionnaire noted 
“95 per cent of those involved in the troubles were citizens of a country 
other than the United States.”’”° Chaillaux’s defense of his members and his 
willingness to sling radical charges at his opponents earned him a promo- 
tion: when fellow Californian and like-minded antiradical Frank Belgrano 
became national commander, Chaillaux came with him to Indianapolis to 
head the NAC. There he remained until his sudden death from a heart 
attack in 1945, using this permanent position to expand the NAC’s antiradi- 
cal staff considerably. Chaillaux installed an index card file system on sus- 
pected radical persons and organizations that he pioneered in California in 
NAC offices and published his investgators’ findings in regular reports. 

Legionnaires saw outside influence everywhere. Many in the nation’s 
industrial core considered the CIO organizing drives in automobile and 
steel plants in 1937 to be Communist-driven plots to take over the Ameri- 
can industry. To halt this advance, Steel Belt posts struck up direct relation- 
ships with plant management. The Ford Motor Company recruited Legion 
men to form a private vigilante force to bolster its own factory police. In 
Flint, Michigan, Legionnaires clamored to form strikebreaking units during 
the CIO’s sit-down strike at General Motors. When Michigan governor 
Frank Murphy, himself a Legionnaire, refused to deputize Legion men en 
masse, his department demanded his expulsion.”” Legion posts garnered 
national notoriety in Monroe, Michigan, in June when Legionnaires were 
photographed by the press armed with clubs and tear gas launchers to help 
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local police suppress a United Auto Workers march that did not material- 
ize. When criticism poured into National Headquarters, including from at 
least twenty-six Legion posts, Monroe members defended their actions by 
claiming they were not against collective bargaining but that the CIO had 
in essence invaded their community, provoking their response. National 
Commander Colmery responded by forbidding Legionnaires from partici- 
pating in any more antistrike activity wearing Legion uniforms or insignia. 
He also told NAC chairman Chaillaux to stop making grandstanding 
appearances at strikes.** He did not, however, challenge the fundamental 
legitimacy of the Legion’s role in policing the loyalty of workers in Legion- 
naires’ communities. 

During the CIO-led auto strikes of 1937, Legionnaires assumed a new 
role in performing vigilance work by directly presenting the results of their 
local surveillance work to federal investigators. Legionnaires tailed sus- 
pected Communists and Socialists during the sit-down strikes at General 
Motors plants. Several members then testified before congressional investi- 
gations into the strikes held by Martin Dies’s House Un-American Activi- 
ties Committee. In his testimony before the Dies Committee in October 
1938, Mark Reynolds, the chairman of the Michigan Department Ameri- 
canization Committee’s subcommittee on subversive activities, provided 
the government with the names and addresses of suspected Communists 
and the locations of known meeting places of Communist groups. He listed 
both public and private spaces, including ethnic fraternal halls, barber- 
shops, and private homes. He also provided information to the committee 
on what his Legion spies had uncovered while monitoring radical speak- 
ers.” Reynolds also told the Dies Committee that young black men will 
“readily admit that their interest in communism lies in white women,” and 
that the idea of racial equality preached by the Communist Party “serves as 
a potent factor in mustering Communist strength for the planned seizure 
of the American form of government.” He proceeded to name several inter- 
racial married couples in Detroit for the public record.” 

Some Legion posts remained sympathetic to striking workers during the 
Depression. A few posts in San Francisco refused to cooperate with Homer 
Chaillaux’s vigilante plan during the longshoremen’s strike, as did other 
posts during a simultaneous strike in Portland, Oregon. An entire San Fran- 
cisco post united to march in the funeral procession for a union member 
and World War veteran who was killed during violence preceding the gen- 
eral strike there. Legion railway workers in Texas protested to National 
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Headquarters the use of deputized Legionnaires who joined police and 
National Guard contingents that killed ten workers in the great textile strike 
of 1934 as a “bloodcurdling outrage.” While such violent antistrike activi- 
ties rarely earned Legionnaires suspensions from the organization, veterans 
in two Manhattan posts did have their membership suspended in April 
1936 for wearing Legion helmets, caps, and uniforms on the picket line at 
a Brooklyn burlesque theater during a theater workers’ strike.*! 

Some liberal Legionnaires also openly criticized their organization’s 
broad disregard for civil liberties during the Depression, of which strike- 
related vigilantism was only one part. In 1936, the ACLU’s Walter Wilson 
prepared a short pamphlet chronicling Legion abuses entitled The American 
Legion and Civil Liberty. Signed by prominent Legionnaires like W. W. Nor- 
ton, Bennett Champ Clark, and Merle Curti, the pamphlet aimed “to coun- 
teract what are essentially un-American attitudes” within the Legion, 
“totally unworthy of men who fought for democracy.” Rather than critique 
the choices individual members made in participating in such activities, the 
sponsors of the pamphlet blamed the organization’s national leadership. 
The average member, they argued, “receives no benefits from strikebreak- 
ing and red-baiting. If he joins in such activities it is because he is fooled 
by his Post or state or national leadership. Not until this rank and file 
Legionnaire makes his officers feel his own faith in democracy, in the Bill 
of Rights, in tolerance and fair play, will the American Legion be able to 
fulfill its avowed purpose of transmitting ‘to posterity the principles of jus- 
tice, freedom and democracy.’”*? The Willard Strait Post of Manhattan, a 
longtime liberal nonconformist branch, similarly took conservative Legion 
leadership to task with its 1936 pamphlet Americanism: What Is It? Written 
by former Stars and Stripes editor Cyrus L. Baldridge, it was published as a 
proposed speech for ceremonies honoring junior high students receiving 
Americanism awards from Legion posts. Real Americanism, Baldridge 
asserted, “is expressed in a determined and magnificent human struggle to 
achieve Democracy, Justice & Liberty,” which would ensure an equality of 
opportunity for all Americans. The pamphlet struck particularly at the idea 
that Communist influence within the labor movement and elsewhere had 
to be eradicated. While “many people, recently converted to new and un- 
Democratic forms of government, are eager to bring about similar changes 
here in America . . . believing in Freedom of Speech for others as well as 
for ourselves, we must not attempt to abuse or silence them.”*? Where 
conservative Legionnaires saw a worrisomely fragile system that could be 
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manipulated to inflame the masses, Baldridge and his allies saw in Ameri- 
can democracy something unassailable. 

This criticism from the Legion’s liberal members reflected the chasm that 
had widened between its ideological left and right during the interwar period. 
Legionnaires across the political spectrum still shared in common a faith in 
the exceptional nature of the American nation and nationalistic meaning of 
its democratic traditions and institutions. Where they differed significantly 
was how to preserve this exceptional democratic heritage in light of enormous 
social and economic issues like the Labor Question and the broader problem 
of class in American society. For liberals in the American Legion and every- 
where, the Depression had demonstrated that the state had to use its power 
to protect workers’ rights as the best way to preserve democracy. Legion 
conservatives remained wedded to the values of citizen obligation, national 
community, and class-free political participation. As the pro-labor aspects of 
the New Deal cemented the partnership between the state and working-class 
citizens, the supposedly timeless conservative values of most Legionnaires 
seemed at once more antiquated and vulnerable. 

The Legion’s hostility to liberals’ reenvisioning of “Americanism” 
explains an aspect of a grassroots conservative resistance to organized 
labor’s ascendance by the end of the interwar period.** But as the constant 
drumbeat against Communism that Legionnaires raised throughout the 
activities discussed in this essay suggest, it is only part of the story. The 
Legion perpetuated a conception of disloyalty that was rooted in the experi- 
ences of World War I and the first Red Scare. Like many conservatives, 
Legionnaires worried about how disloyal individuals could exploit Ameri- 
can freedoms and rally impressionable masses to their radical and “un- 
American” cause, destroying the interlocking bonds of obligation between 
citizens that formed the fabric of American democracy. Legion posts under- 
stood their role in labor disputes as a unique kind of police power, which 
could discipline disloyalty and reestablish the principles central to the 
nation’s identity. For liberals, the presence of suspected (or actual) Com- 
munist organizers within a union drive was less important than whether or 
not the effort redressed a fundamental inequality for the workers affected. 
Many Legionnaires could make no such allowances. For them, the issues of 
class division and national identity intertwined in such a way that American 
exceptionalism faced real peril if radicals were tolerated. Hence, veterans 
demanded again and again that unionized workers prove not the justice of 
their cause but their loyalty. 


Democracy or Seduction? The Demonization 
of Scientific Management and the Deification 
of Human Relations 


Chris Nyland and Kyle Bruce 


Recent decades have witnessed a mounting challenge to the orthodox 
understanding of the foundational years of management thought in inter- 
war America. On the one hand, a number of revisionist scholars have ques- 
tioned the orthodoxy that holds Elton Mayo and his colleagues in the 
Human Relations “school” he inspired were pioneers in a humanist form 
of management that involved a softer and kinder approach to employer- 
employee relations than had previously prevailed within industry. On the 
other, a small but growing number of scholars have questioned the claim 
that Frederick Winslow Taylor, the “father” of scientific management, 
advocated a mechanistic and unsophisticated approach to management that 
deskilled workers and prioritized the interests of property owners and their 
agents by pointing to the Taylorists’ efforts to democratize management 
decision making. Collectively, these twin streams of scholarship have re- 
vealed that Mayo played an inspirational role in developing innovations 
that helped ensure management remained an elite activity,! while the Tay- 
lorists attempted and eventually failed in efforts to democratize the man- 
agement process.” 
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In this chapter we build on these contributions by contrasting how the 
Taylorists and Mayoists viewed the notion of industrial democracy and how 
their respective perspectives shaped their interaction. We begin by indicat- 
ing why the leaders of the Taylor Society (an epistemic community assem- 
bled in 1912 by Taylor’s inner circle) supported the notion that workers 
should participate in all areas of management and we then detail the dis- 
taste for industrial democracy that informed Mayo and his colleagues. Next 
we trace the continuing interaction of the Taylorist and human relations 
traditions to the late 1940s. In undertaking this latter effort, we explain 
how, with the help of John D. Rockefeller Jr. and other corporate oligarchs, 
Mayo managed to establish the Human Relations School (HRS) as the 
foundation on which contemporary organizational behavior and human 
resource management theory and practice is currently constructed and how 
it was the Taylorists were driven from the field, thus leaving to their oppo- 
nents the task of creating what became orthodox management history. 


Taylorism and Industrial Democracy 


That Mayo was a self-confessed advocate of elitist management systems 
went understated for many years even by scholars who recognized his 
antipathy to industrial democracy. However, in two devastating 1999 arti- 
cles, Ellen O'Connor documented both Mayo’s conviction that “therapy” 
could substitute for workplace democracy and his efforts to promote this 
message to the “rulers” of society.> Central to O’Connor’s argument is 
Mayo’s claim that workers do not have the mental capacity to participate 
in management activity and consequently must be managed by those whose 
background and training has provided them with the emotional and mental 
capacities required to address the complexity of management processes. In 
support of her argument O’Connor cites Mayo’s 1919 observation: “[The] 
suggestion that the workers in any industry should control it after the fash- 
ion of ‘democratic’ politics would not only introduce all the ills of partisan 
politics into industrial management, but would also place the final power 
in the hands of the least skilled workers. In many industries this would give 
the unskilled laborer control over the craftsman properly so-called. And, 
more generally, the effect would be to determine problems requiring the 
highest skill by placing the decisions in the hands of those who were unable 
even to understand the problem.‘ In espousing his conviction that workers 
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need to be “ruled” by an informed and not necessarily humane elite, Mayo 
situated himself against those who embraced the participatory conception 
of democracy associated with figures such as Jean-Jacques Rousseau, Jeremy 
Bentham, John Stuart Mill, or G. D. H. Cole. Democracy for Mayo was a 
form of government rather than a social condition. In other words, he did 
not believe that for a democratic polity to exist it is necessary for a partici- 
patory society to exist.> For Mayo, an argument for such necessity conflated 
the moral or civic function of the citizen-voter with the technical function 
of the professional or expert in industry. He took particular exception to 
Cole’s advocacy of industrial democracy on the basis of “Cole’s suggestion 
of quasi-parliamentary control in industry entirely disregards the fact that 
industries resemble ‘professions’ in that they are skilled communal func- 
tions. In all matters of social skill the widest knowledge and the highest skill 
should be sovereign rather than the opinion of ‘collective mediocrity’... . 
The outstanding failure of democracy is its failure to appreciate the social 
importance of knowledge and skill.”* O’Connor rightly observes that the 
portrayal of workers as individuals with minds that are unsophisticated and 
motivated primarily by custom and emotion and who consequently need 
to be managed by elites was very attractive to corporate America. Mayo’s 
message was appealing because he promised a way to alleviate worker dis- 
satisfaction without redistributing power (or increasing the cost of labor), 
one that, in so doing, would save what those elites deemed to be civilization. 
In short, the notion that workers were simply incapable of participating 
effectively in management appealed to corporate conservatives because it 
justified resistance to all forms of industrial democracy and it appealed to 
corporate liberals who could accept collective bargaining but wanted this 
activity to be the outer limit of worker participation in management deci- 
sion making. 

But while acknowledging that O’Connor has made a powerful contribu- 
tion to the revisionist history of management thought, we do question her 
assumption that Mayo’s ideas were firmly situated within the Taylorist tra- 
dition. She links Taylor and Mayo by noting that both men placed great 
emphasis on the need to found management thought and practice on 
knowledge and skill rather than on bias and rule of thumb.’ This is an 
observation that has some validity, but in a discussion of the struggle sur- 
rounding industrial democracy, it does not appreciate key differences 
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between the Taylorists and the Mayoists. Most importantly, it accords inad- 
equate attention to who the two schools believed should control the devel- 
opment and application of knowledge and skill within industry and the 
wider society. 

That O’Connor misses the democratic element within the Taylorist 
movement is surprising, for the very industrial democrats she deems of 
particular significance include Ordway Tead, Mary Parker Follett, and Mary 
Van Kleeck,® all of whom were leading members of the Taylor Society. But 
while her oversight is a little surprising, it is understandable given the 
strength of the popular belief that Taylorists opposed industrial de- 
mocracy.’? Informed by this perspective scholars have found it extremely 
difficult to accommodate the evidence of Taylorist collaboration with pro- 
gressive social forces. Indeed, even scholars who are aware of the interwar 
collaboration between the Taylorists and the trade unions commonly 
remain propagators of the notion that the scientific managers were opposed 
to industrial democracy. 

But if the association of industrial democracy and Taylorism sits 
uncomfortably with current orthodoxy, it is very much compatible with 
Samuel Haber’s observation that Taylor’s inner circle was firmly grounded 
within Progressivism.'° This was a broad movement characterized by a 
commitment to industrial and social efficiency attained through the appli- 
cation of scientific method, participatory democratic government, and state 
regulation of business practices where this was deemed to be required to 
ensure competition and free enterprise. 

It is important to note that Taylor and his inner circle were Progressives 
and consequently were motivated by these beliefs, for it was their commit- 
ment to Progressive principles that distinguished them from managers and 
management theorists who claim heritage from Taylor but have merely 
embraced his commitment to enterprise efficiency. This appreciation is also 
necessary to comprehend why Taylor Society members became deeply con- 
cerned when they observed that industrialists were repeatedly utilizing their 
market and political power to ensure that profit accumulation was invari- 
ably prioritized over the development and application of scientific method. 
These men and women accepted that capitalist firms must generate an ade- 
quate rate of return if they are to survive. However, they had great difficulty 
accepting the ease with which property owners were willing to subordinate 
knowledge that could improve industrial and social life to the profit motive. 
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This discomfit induced both Taylor and his inner circle to embrace a range 
of means designed to counter this trend, including a sustained effort to 
convince the engineering professional associations to accept that knowledge 
development and application should be prioritized over profit accumula- 
tion. As Edwin Layton has documented, in so doing they accorded particu- 
lar weight to the building of alliances with engineers and non-engineers 
who they believed would accord knowledge a higher priority than business 
interests were willing to concede.'! Who the Taylorists perceived might be 
effective allies in this quest changed over time. For example, Taylor Society 
members initially thought company unions could fulfill this role, but grad- 
ually they came to accept that only independent unions have the capacity 
to motivate firms to democratize management and by so doing motivate 
firms to accord a high priority to knowledge accumulation even if this 
process did not directly serve the interests of property owners and profes- 
sional managers. 

But while the Taylorists’ ideas evolved over time, what remained con- 
stant through the late 1940s was their conviction that business power would 
have to be counter-balanced by actors with interests other than profit accu- 
mulation; that is, management would have to be democratized if it was to 
flourish as a science and not merely be a tool available to those with the 
power to impose their will.’? The notion that political and social democracy 
require the building and sustaining of organizations and forces that can 
countervail corporate power was popularized by John Kenneth Galbraith 
in the early 1950s. But this notion was, in fact, developed and popularized 
at a much earlier period by progressive businessmen such as Henry Den- 
nison, a one-time president of the Taylor Society who hosted Galbraith in 
his home for several years from 1936 and who played a pivotal role in 
shifting the young Galbraith away from orthodox, neoclassical economics.'4 

The Taylorists’ support for a political and industrial world in which 
labor would counteract the capacity of corporate interests to stifle the 
development and application of scientific management goes a long way 
toward explaining the alliance sustained between the trade unions and the 
Taylor Society. But a second influence of at least equal importance was the 
fact that Taylor and his inner circle accepted that workers have the mental 
and emotional capacity to participate in management decision making. One 
of us (Nyland) has demonstrated that Taylor himself was wounded by the 
charge that he believed workers and their unions incapable of participating 
in workplace decision making and that from 1913 he actively sought to 


Democracy or Seduction? 47 


build a rapprochement with the union movement.!* The extent to which 
this was a conscious effort on Taylor’s part is indicated by a letter he wrote 
to his friend Louis Brandeis, who had criticized Taylor for not making a 
greater effort to reconcile unionism and scientific management: 


My dear Mr. Brandeis: The farther I get into the question of the 
economics of handling labor, with especial regard to the labor union 
features, the more difficult it seems to me to see my way out. You 
know my friendly attitude toward the unions. At the same time you 
realize how incompatible some of their principles are with any sci- 
entific method of doing things. I feel as if I should like to read three 
or four books written by friends of labor, in which the essentials of 
the labor union movement are developed. It is quite clear to me that 
we must figure on a world peopled for some years hence with labor 
unions and those organized along lines that are not absolutely dif- 
ferent from those we know today. I want to see how nearly I can 
come to mapping out my industrial life to help them rather than to 
hinder. I am quite sure that you must be very familiar with the 
literature on the subject and I want to ask you to recommend several 
books for me to read."* 


In the month following this communication, Taylor had his friend Charles 
McCarthy convince the Federal Industrial Relations Commission to under- 
take a study of scientific management and labor, began actively collaborat- 
ing with trade unions, and participated in a Taylor Society debate on the 
relationship between organized labor and scientific management.'” On the 
last occasion Taylor took care to stress that he was a “union man” and that 
unions must remain fighting organizations while at the same time insisting 
it was necessary that workers collaborate with the technician and the man- 
ager in the drive to raise productivity and to promote the development and 
application of science in the workplace: “I never look for the unions to go 
out. I am heartily in favor of combinations of men. I do not look for a 
great modification in the principles of unions as they now exist; they are of 
necessity largely now fighting organizations; I look for educational institu- 
tions, for mutual and helpful institutions; I look for great modifications, 
but never for the abolition of them. I simply look for a change, that the 
union shall conform itself to this new idea, the idea of a standard that is 
over all of us, and a set of laws that will be over all sides.”!* That Taylor 
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accepted that workers have the mental and emotional capacity to compre- 
hend the laws of science and participate in management activity was made 
even more explicit in an address he gave to the Taylor Society in 1914. In 
what proved to be his last statement to the Society, he urged unionists 
to join management in raising industrial efficiency and advised that the 
appointment and control of efficiency engineers should be undertaken 
jointly by employer and union in order to ensure that knowledge and not 
power ruled in the workplace. Having issued this call, he concluded by 
advising: 


If the unions will take up the education of their members, it will be 
a step in the right direction. They will have to take this step before 
we can cooperate with them. Instead of preparing for war they must 
try to promote working conditions which render possible higher 
wages. The unions have done an immense amount of good. Unions 
have made better working conditions. They have stopped great 
injustices in the trades and for that they deserve commendation. 
Because a man points out that they are doing a few things that are 
wrong it does not mean that he does not tolerate anything that they 
are doing.” 


Taylor’s inner circle was to build on his outreach to the unions over many 
years following his sudden death in 1915. This effort was undertaken both 
in their workplace and social practice and in publications that members of 
the Taylor Society wrote jointly with trade union leaders. An early example 
of these latter works was a 1920 special edition of the Annals of the American 
Academy of Political and Social Science titled Labor, Management and Pro- 
duction edited jointly by Samuel Gompers of the American Federation of 
Labor (AFL), Morris Cooke (Taylor’s “favorite disciple”), and Fred Miller 
of the Taylor Society. In this publication, the three editors called on “orga- 
nized workers” and the “scientists of industry” to unite in a campaign to 
both democratize and increase the efficiency of industry. It is notable that 
when issuing this call, Cooke observed that while the editors accepted that 
property owners have a right to receive a profit on their investment, they 
did not accept that ownership alone is a sufficient criterion to justify partici- 
pation in the management of an industrial enterprise. In short, the three 
men viewed management as an activity that should involve only those who 
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directly participate in production, that is, workers, technicians, and profes- 
sional managers. Accordingly, no one was invited to contribute to the 1920 
text “simply because he owned something or employed somebody.” 

The message that workers have the mental and emotional capacity to 
participate in the management process was reiterated continuously by Tay- 
lor Society leaders through the next quarter century. Most notable of 
union-Taylorist publications in which this message was promulgated is the 
1940 book Organized Labor and Production, written by Morris Cooke and 
Philip Murray of the United Mine Workers of America; Murray was subse- 
quently president of the Congress of Industrial Organizations (CIO). The 
message made explicit in the Cooke-Murray text has been well summarized 
by Sanford Jacoby.”! “Cooke and Murray advocated ‘tapping labor’s brains’ 
by which they meant making organized labor an active participant in deter- 
mining production procedures and administrative policies designed to 
increase the output and distribution of goods and services.” 

That workers have mental faculties capable of being “tapped” in the 
manner specified by Jacoby was also stressed much earlier in publications 
emanating from within the Taylor Society. For example, in a presidential 
address to the Boston branch of the society in 1917, Harlow Person 
explained the principles motivating the society’s governing body to invite 
professional managers, workers and social scientists to participate in the 
organization’s internal debates. This was being done, he said, because the 
society’s leaders recognized that the professional manager, the social scien- 
tist, and the worker all have the capacity to make a unique contribution 
both to debate and to the management process: 


It is my thesis that no one of these individuals sees the problems of 
scientific management with an eye which reveals the whole truth; 
that each is by some economy, manifest in the unconscious organi- 
zation of persons for the investigation of truth, a functionalized 
observer of industrial facts and judge of their significance; that each 
is complementary to and essential to the other; and that no organi- 
zation which stands as advocate for one of the latest major contribu- 
tions to industrial development, as does this Society, can accomplish 
its purpose if it fails to consider every possible approach to the 
examination and valuation of the particular contribution which it 
seeks to promote.” 
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Person argued that the ability of professional managers to debate and reach 
decisions on management issues is underpinned by their training, experi- 
ence, and consequent capacity to combine resources efficiently. But he 
insisted this was a contribution that is both warped and limited by manag- 
ers’ class position and function. In class terms they are the servant of the 
shareholder and hence bound to regard and value all things from the point 
of view of profit. This is a myopia compounded by the manager’s need to 
strive for the greatest efficiency compatible with the profit motive, and this 
function drives managers to focus on a narrow range of tasks, to standard- 
ize where flexibility and subtlety is required, and to regard all inputs into 
production as commodities even when a clear “spiritual” factor is in play: 
“Particularly, he too frequently fails to recognize that labor as a simple 
physical force cannot be separated from labor as a distinct and original seat 
of human intellect, feelings, desires and opinions. Labor as a spiritual force 
is the most subtle and changeable of all the factors which he combines for 
the purpose of service through production.”*? As with managers, Person 
accepted that a mix of strengths and weaknesses shaped and limited what 
workers could contribute to management debate and decision making. By 
the “worker” Person meant “the individual employee, or any spokesman 
of organized labor.”** He accepted that workers’ onerous conditions of life 
and need to struggle to defend their class interests limited their ability to 
address management issues in a scientific and dispassionate manner and 
added that he considered workers’ lack of education to be a “damning 
indictment of society.” He also acknowledged that many observers who 
agreed workers should be able to participate in management activity 
believed this was not possible because workers lack the needed skills and 
experience. But upon making these concessions he immediately made it 
clear that he did not accept that worker’s inexperience as managers justified 
a continuation of the existing state of affairs and asserted that this position 
was being embraced by the growing body of managers, workers, and intel- 
lectuals who believed that 


labor is entitled to exercise the right of acting under the principle, 
whatever the degree of skill he manifests in making judgements; that 
he will learn to make better judgements on management matters by 
experience and responsibility; and that society, even at the cost of a 
temporary period of less fruitful management (conceded for the 


Democracy or Seduction? 51 


sake of argument), should bear the cost of the workman’s appren- 
ticeship in managerial responsibility. They assert also that life is 
more important than industry, happiness more important than 
profits and that happiness can be secured only by giving every indi- 
vidual opportunity for the exercise of all his interests and the devel- 
opment of all his faculities, one of which is the faculty of managerial 
and creative activity. They assert further that the increased technical 
productivity resulting from the exercise of such a function by work- 
men, together with the increased productivity resulting indirectly as 
the result of greater co-operation, will more than compensate for 
the loss resulting from errors in judgement during the period of 
labor’s apprenticeship in managerial responsibility. Finally they 
assert that in our society and with our form of government, with 
labor self-conscious, organized and numerically strong as it is, 
experiments in the participation of labor in management are sure to 
be made, experiments which management should anticipate, and in 
which management should fearlessly and honestly co-operate.”® 


Having advanced this perspective, Person immediately went on to argue 
that even workers who did not have formal education, management experi- 
ence, or a knowledge of science could make an important and unique con- 
tribution to management debate and activity. He insisted, moreover, that 
this observation was particularly true of trade union leaders and activists. 
Summing up what he believed existing workers and their leaders could 
contribute to management activity, he observed: 


In discussing the advantages for forming judgements possessed by 
the manager, I described certain facilities for intuitive judgement 
developed in him by experience, which because his experience is 
different from that of anyone else, make him able to perceive certain 
aspects of truth not visible to others. So it is with workmen in the 
mass. They also, because of their function in industrial operations 
have experience which neither managers nor others have, and 
develop intuitive faculties which neither managers nor others have. 
They feel the direction of the current of industrial evolution, not 
because they are carried along in it, but because they are industrial 
society. Because of this, their intuitive faculties, specialized by their 
unique experience, sense the immediate and frequently the ultimate 
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influence of the current industrial progress of specific methods and 
policies. There may not be convincing reasoning behind their objec- 
tion to a specific proposal, but there may be something more funda- 
mental than reasoning which guides them.”° 


Having discussed what professional managers and workers could contribute 
to management practice and theory, Person concluded by explaining why 
it was important to include social scientists in management debate. He 
conceded that these intellectuals were limited in their capacity to contribute 
by the fact that their views tend to be highly abstract and informed by 
influences outside the arena of production. These were characteristics that 
he believed commonly lead the intellectual to advance ideas that have no 
immediate practical value and to misjudge what can be achieved in the 
short term. But, he insisted, these same attributes also enable the intellec- 
tual to perceive events and processes in ways that are invisible to workers 
and managers: “The social scientist is passing judgment on something 
which he examines from without. That is a good principle of investigation 
and valuation, according to scientific management. The professional engi- 
neer is impatient of that narrow-mindedness which prompts a board of 
directors to declare that no one outside their directorate can tell them about 
their business. It is just because the industrial engineer comes in from out- 
side that he can see things in business which they, who are of it, cannot 
see.””?7 

Person’s observation that effective management requires a melding of 
the minds and insights of the manager and the intellectual (though not the 
worker) was to be echoed by Mayo and the HRS. However, the latter’s 
assessment of the contribution desired from each of these agents differed 
radically from that advocated by the leaders of the Taylor Society. For a 
short period this point was not apparent to these individuals. This was not 
least because the articles Mayo published when he initially arrived in the 
United States did not reveal the hostility to democracy and trade unionism 
apparent in the works he had produced while in Australia. This was a prac- 
tice he continued when in 1923 he presented a paper to the annual confer- 
ence of the Taylor Society, which couched his argument that psychology 
had much to bring to the workplace in a manner that appeared empathetic 
with the views Person had detailed in 1917.78 However, the Taylorists’ 
enthusiasm for Mayo’s work was not long sustained once they came to 
appreciate the undemocratic thrust that underpinned his ideas. 
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The essence of Mayo’s argument before the Taylor Society was that the 
mind of the worker is extremely complex, that workers are motivated by 
multiple influences both within and outside the workplace and their work 
group, and that psychology can assist the development of practices that can 
make a positive contribution to their well-being. By 1923 these were ideas 
well accepted within the society, and they had been explored by its mem- 
bers, not the least active being Whiting Williams.” Likewise, the notion 
that the minds of workers were commonly damaged by the onerous and 
stultifying nature of industrial work and that the professional manager, 
informed and trained by the psychologist, has a responsibility to address 
this situation was accepted.*° However, for the Taylorists the latter effort 
had to be part of a multidimensional program, with counseling being a last 
step taken when efforts to eliminate the conditions that might injure work- 
ers had proven ineffective. That this was not Mayo’s orientation he did 
not make clear in his presentation to the Taylor Society. However, society 
members were given the opportunity to comprehend the dimensions of his 
perspective when in 1925 he published an article on the role of the indus- 
trial psychologist in Harper’s Magazine. In this work Mayo sought to clarify 
to the “rulers of society” how the challenge posed by trade unionism and 
left-wing democratic politics could be addressed in a manner that would 
leave management as an elite activity. His message was that modern democ- 
racies had accorded too much attention to Rousseau and too little to Mach- 
iavelli. He noted that Rousseau had hoped social conflict would be resolved 
by democratic debate and assembly while Machiavelli had advised that what 
was required was that “administrators set themselves the task of under- 
standing human motives, of cultivating desirable social movements, and 
checking the undesirable.”?! 

Perceiving himself as a modern Machiavelli, Mayo noted that U.S. 
employers tended to favor the open shop. He had no problem with this 
position but was highly critical of the fact that employers overwhelmingly 
strove to attain this goal by embracing “blind unthinking opposition to the 
growth of trade unionism.”*» The evidence from Australia and Britain, he 
insisted, had made it clear that this crude response was bound to fail in the 
long term, for it sought to combat the growth and diffusion of unionization 
when what was needed was an innovation that would induce workers to 
conclude unions were unnecessary.** This was a goal that he argued 
required two fundamental steps. First, the rulers of society must reach 
agreement on what is meant by an “open shop,” an issue on which he 
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lamented there existed no consensus among employers. Second, business 
firms must support studies that could clarify how social conditions affect 
the workplace and how social influences interact with developments inside 
the workplace to create an environment conducive to unionism. He was 
insistent that the resultant awareness could not be achieved via an “indus- 
trial council or variant of industrial democracy,” for this approach “savors 
too much of the pious hopes and evasions of Rousseau—Rousseau the ignis 
fatuus that has led democracy into the mire.” Rather, employers must grasp 
Machiavelli’s insight that “someone must make it his special business to 
understand human nature’ and he insisted this someone must be the 
social psychologist and educator who can identify what is troubling the 
mind of the individual worker and by so doing ensure that the latter is not 
attracted to trade unionism or industrial and social democracy. 

The 1925 Harper’s presentation made it patently apparent that Mayo’s 
perspective was markedly at odds with the views that prevailed within the 
Taylor Society. This point was highlighted in the response that was immedi- 
ately forthcoming from Robert Bruere, a longtime society member and 
trade unionist. Bruere’s reply was published in Survey as was a counter- 
response to Bruere from Mayo, and both contributions were republished 
in the Bulletin of the Taylor Society. Bruere believed industrial psychology 
could make a major contribution to the well-being of the worker and hence 
should be developed and applied with both enthusiasm and rigor. However, 
he was appalled that Mayo had elected to promote the emergent science of 
industrial psychology as a union avoidance tool. He observed that Taylor 
had initially sought to render unions redundant and as a consequence had 
unnecessarily affronted organized labor and by so doing greatly retarded 
the “indispensible progress” of the science of management. It would be a 
tragedy, he insisted, if clinical psychologists were to repeat this error and 
even worse if they were to join the class struggle as active agents of the 
employers.*> Class war may be inevitable, he acknowledged, 


but when we have recognized the existence of the problem, the ques- 
tion arises . . . whether we shall spend our energies girding ourselves 
for battle, or whether we shall subject the problem to intelligent and 
objective scrutiny, bring the method of science to bear upon it, and 
seek the basis for a concert of classes . .. grounded in reason, justice 
and goodwill. This is what the more thoughtful followers of Taylor, 
members of the society which bears his name, to whom science is 
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not a catch-word but the breath of life and the hope of peaceful 
progress, have during recent years, under the leadership of their 
managing director, Harlow S. Person been attempting to do.*° 


Bruere concluded his commentary by urging Mayo to follow the path taken 
by the Taylor Society. In his response, however, Mayo made it clear he had 
no such intention. He replied that he had not meant to give the impression 
that he was anti-union, for he accepted that organized labor had played a 
vital role in civilizing capitalism in the nineteenth century and conceded 
that unions were still needed to ensure workers against the “possible con- 
centration of power in the hands of embittered reaction.” But at the same 
time, he asserted that what he was seeking to do was to make it clear to the 
nation’s rulers that it was “stupidity” to confront the challenge posed by 
unionism and radical politics with violent suppression when there exists a 
nonviolent and much more effective means of preserving elite rule both 
within and outside the workplace. To ensure that his opposition to indus- 
trial democracy and commitment to the interests of the “rulers of society” 
was clear, he concluded by observing, “Machiavelli’s sage observations 
upon Florentine history and the education of princes make an admirable 
contribution to the study of industrial organization. It does not matter 
whether one is considering industry under a Russian or an American 
regime. There must always be skilled executives set more or less in authority 
over working groups: this is not a political question, it is a necessity of 
efficient operation.”?” 


The Long Struggle 


In addition to the notion that the antidemocratic thrust of Mayo’s work 
had its roots in Taylorism, the second of O’Connor’s assumptions requiring 
closer inspection is the idea that the industrial democrats’ efforts to democ- 
ratize management were purely a 1920s phenomenon. This is a claim we 
have refuted (Nyland, Bruce and Nyland, and Nyland and McLeod).** 
These works have documented the contribution made by Taylor Society 
members to the democratization of both society and industry through the 
New Deal years to the late 1940s. But despite the efforts of these revisionists, 
the notion that in the 1930s the HRS developed a humanist alternative to 
scientific management continues to prevail within orthodox renditions of 
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labor and management history, and consequently this belief still needs to be 
addressed. It needs to be supplemented with knowledge of the interaction 
between the Taylorists and Mayoists through the late 1940s. 

Critical to understanding the nature of the struggle between the indus- 
trial democrats associated with the Taylor Society and the scholar-activists 
of the HRS is the fact that Mayo was able to win support for his perspective 
from corporate magnates.*® He was able to gain this support because the 
corporate sector eagerly embraced the notion that labor unrest has less to 
do with conditions in the workplace and more to do with workers’ minds. 
As corporate enthusiasm for the HRS intensified, Taylor Society progres- 
sives became increasingly alienated from the business community, a process 
that accelerated as the society became ever more uncompromising in oppo- 
sition to company unionism and began to advocate democratizing not only 
the management of the workplace but also that of the national economy. 

Mayo’s ability to attract support from corporate America was helped 
enormously by the fact that within a short time of arriving in the United 
States he gained the attention of John D. Rockefeller Jr. The latter subse- 
quently bankrolled Mayo’s salary at both the Wharton School and at Har- 
vard, and it is largely because of the support Rockefeller accorded the HRS 
researchers that he has been labeled (alongside Sidney and Beatrice Webb 
and John R. Commons) a cofounder of the field of industrial relations.” 
Rockefeller could fund a significant corpus of industrial relations research 
because he was heir to the world’s largest fortune and was willing to com- 
mit a portion of this wealth to shaping the social sciences, which he wanted 
to generate knowledge that could contribute to stability and social control 
and thus preserve the security of his family and his class. His willingness to 
support social research was greatly enhanced by the infamy that befell the 
Rockefeller name as a consequence of the 1914 Ludlow massacre in which 
six striking miners, two women, and eleven children were killed at the 
Rockefeller-owned Colorado Fuel and Iron (CFI) Company.*! As Donald 
Fisher has documented, in the aftermath of this atrocity Rockefeller 
engaged the public and industrial relations services of Clarence Hicks and 
W. L. Mackenzie King, began funding social science researchers whose work 
would help cement ruling class domination, and established company man- 
agement practices that would both provide a venue in which management 
and employees could discuss issues of common concern and present the 
Rockefellers in a positive light.” In reality, the so-called Rockefeller Plan 
that developed from these efforts was a union avoidance strategy, though 
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one achieved through union substitution, rather than union suppression. 
Rockefeller, in brief, sought to exclude independent unions from the work- 
place by improving communication and coordination within the firm and 
by developing what today would be called a “high-involvement” or “high- 
performance” Human Resource Management regime.” 

Rockefeller’s support was fundamental for the development of the HRS 
tradition not only because he funded Mayo’s salary at Wharton and Har- 
vard but also because he arranged access to firms for HRS researchers 
(including the ongoing “experiments” being conducted at the Hawthorne 
plant of Western Electric) and enabled Mayo to gain access to corporate 
venues where he could “sell” his alternative to the industrial democrats. 
Mayo’s first applied work in the United States, which involved a study 
between 1923 and 1925 of labor turnover in Philadelphia textile mills, was 
bankrolled by Rockefeller from his personal funds. The magnate was 
induced to make this contribution by Beardsley Ruml, the director of the 
fellowship program of the Laura Spelman Rockefeller Memorial Fund, who 
was intrigued by Mayo’s claim that workers’ interest in trade unionism and 
socialism was a manifestation of maladjusted minds. Mayo eagerly sought 
to encourage this interest, writing in 1923 to Joseph Willits, head of the 
Industrial Research Unit at Wharton and to whom Ruml had recom- 
mended Mayo for work, that “socialism is a disassociated reverie in that 
workers have failed to achieve self-expression and control over their destiny 
and have substituted for such development a reverie, an imagined social 
situation, in which the individual worker is free to direct his life work.’ 
Building on this effort, Mayo followed up with a 1924 unpublished memo 
to Ruml in which he argued that “wars and strikes [are] never the product 
of a sudden and unexpected irrationality but rather are a product of ‘unrea- 
son’ or ‘irrationality’ induced by the debilitating character of the industrial 
labor process.”* 

Enthused at these notions, Rockefeller provided Harvard with funds 
sufficient to convince the business school to host both Mayo and his 
research program and actively promoted the work of HRS researchers to 
the special conference committee, the Industrial Relations Counselors 
(IRC), and subsequently the fledgling Harvard executive education pro- 
gram—the so-called Cabot Weekends. Financed chiefly by Rockefeller, IRC 
superseded the law firm of Rockefeller’s chief in-house counsel, Raymond 
Fosdick (Curtis, Fosdick and Belknap), and was headed by Arthur H. 
Young, formerly a Colorado Fuel and Iron manager. It strove to promote 
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diffusion of company unionism and the notion that the form of representa- 
tion introduced at CFI aimed to “advance the knowledge and practice of 
human relations in industry, commerce, education, and government.” In 
reality the form of representation advocated was very much a unitarist solu- 
tion and reflected Rockefeller’s distaste for the independent trade unions 
and free collective bargaining advocated by industrial democrats.*° 

Rockefeller’s views regarding unions were ambivalent in that he was 
willing to support company unionism, which many industrialists were not, 
but at the same time was determined to exclude independent unions from 
Rockefeller enterprises. Two confidential memos involving some of his 
closest legal advisors reveal his views. The first, dated December 15, 1923, 
was from an industrial relations investigator and addressed to George J. 
Anderson, the former head of the industrial relations annex of Curtis, Fos- 
dick and Belknap, the organizational precursor of IRC. The memo concerns 
a survey of employee representation plans in five Rockefeller-owned oil 
companies and reports that “these companies have never recognized trade 
unions as collective groups for bargaining or making contracts. .. . The spirit 
and attitude of the leading executives is anti-union, and even anti-industrial 
representation. The policy is strictly individual bargaining. ... A union 
man is absolutely persona non grata, and is even discharged after hiring, if 
his identity becomes known.”*” The memo goes on to note, “these policies 
raise far-reaching questions. Do the Industrial Representation Plans and 
other features of the Standard Oil labor program tend to take the place of 
unionism and resist its encroachment?” The author then provides his own 
answer: “The labor policies in the Standard Oil companies have unques- 
tionably offset attempts at unionism during the last ten years. Any company 
which keeps one step ahead of the demands commonly put forward by 
unions is not so vulnerable to the first line of attack by unions. . . . There- 
fore, every feature of a labor policy or a labor program which eliminates 
the more common causes of union organization, weakens the inroads of 
unionism. 48 

The second memo is from Raymond Fosdick to Rockefeller in 1934 and 
relates to the latter’s continued financing of IRC. He writes: 


One of my responsibilities in the 21 years in which I have been 
associated with you has been to point out possible dangers ahead in 
connection with your multifarious interests. The country is at the 
moment witnessing a head-on collision between the labor union 
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and the company union. Your position has always been clear, i.e., 
that you stood for adequate representation no matter whether it was 
by one method or another. We have always tried to hold the scales 
evenly as far as the management of IRC was concerned, and we have 
friends on both sides of the fence. ... Mr Hicks with entire frankness 
has pointed out to me that the very nature of the work of IRC 
implies a sympathy toward the company union which, as an organi- 
zation, we do not have toward the labor union. If this is tr'ue—and 
I fear it may be—it is possible that the charge might be made that 
you were financing an organization to fight union labor, and you 
might thereby be maneuvered into an uncomfortable public 
position.” 


Further clarity on Rockefeller’s view of independent trade unionism is 
reflected in correspondence associated with an article he wrote for the Inter- 
national Labour Review, which he titled “Cooperation in Industry.” In pri- 
vate correspondence to Fosdick he observed that originally the article had 
been titled “Democracy in Industry,” but he added, “T finally adopted as a 
title COOPERATION IN INDUSTRY. The word ‘Cooperation’ does not suggest 
to my mind as it does to yours, a relationship with Profit Sharing. .. . I felt 
it a safe title to use and really a safer one than DEMOCRACY IN INDUSTRY, 
which to my mind would more generally be regarded as indicating control 
rather than cooperation by Labor with Capital.’’° In brief, though Rockefel- 
ler wanted to promote a public perception that he and his managers 
accepted that trade unions had a place in industry, ultimately he could 
never bring himself to accept unions as the workers’ principal bargaining 
unit. His rejection of even this limited form of industrial democracy, it has 
been suggested, was largely if not entirely because he was indentured to his 
father’s wishes, and his father was vehemently against the unionization of 
any of the family businesses.*! 

In October 1927, the IRC director, Arthur Young, arranged for Mayo 
to explain what his management could offer to a group of industrialists 
known as “The Lunchers” who met at the Harvard Club in New York. 
Many of the attendees were from leading American industrial organizations 
and met periodically to discuss and collude on labor policies. Leading cor- 
porations represented included Standard Oil of New Jersey, General Elec- 
tric, Bethlehem Steel, DuPont, General Motors, U.S. Rubber, Goodyear, 
Westinghouse, International Harvester, and the Irving Trust. Key to the 
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activities of the group was the need to legitimize management authority 
without limiting the prerogatives of ownership. 

In his address Mayo spoke directly to the concerns of his audience, 
asserting that his research had revealed how to calm the irrational, 
agitation-prone mind of the worker and proposing how to develop a curric- 
ulum to train managers in the required techniques. He asked members to 
approach him directly if they wished to discuss the possibility of having the 
Harvard HRS researchers provide their firms with advice or training.*? This 
effort had two important consequences. First, the personnel director of 
Western Electric invited Mayo to become involved in the Hawthorne stud- 
ies, thus precipitating the most public and enduring aspect of the diffusion 
of his knowledge claims concerning human motivation, worker irrational- 
ity, and the need for a managerial elite. Second, Mayo was invited to a 
personal meeting with Rockefeller and subsequently commissioned to 
research “possible causes of improper functioning of the Industrial Plan 
and the possible use of forces to bring about a more cooperative relation- 
ship between management and employees.” 

Mayo’s subsequent examination of the Rockefeller Plan led to a con- 
frontation with Mary Van Kleeck, who was the first woman to join the 
Taylor Society and in the 1920s also headed the Department of Industrial 
Studies at the Russell Sage Foundation. In the latter role she commissioned 
or undertook a series of studies that focused on “relations between employ- 
ers and employees . . . looking toward more definite representation of 
workers . . . through shop committees and trade unions.”** By 1930 her 
department had produced four monographs under the generic title 
“Labor’s Participation in Management,” and it was this issue that was 
prominent in a study of the Rockefeller Plan she undertook with Ben Selek- 
man in 1924. In their report the two researchers conceded employee voices 
had been enhanced by the plan, but insisted Rockefeller management was 
not democratic because the employer was “not bound to abide by [the 
workers’] vote on any specific subject” and independent union representa- 
tion was not permitted.® As a result of their extensive interviews with CFI 
workers, the two industrial democrats added that the employees’ apparent 
lack of interest in voting for representatives or in serving on committees in 
employee representation plans was due to structural and procedural imped- 
iments. More specifically, employee representatives were dependent on the 
goodwill of foremen and supervisors, and so were unable to reliably repre- 
sent workers or negotiate such basic issues as wages, working hours, and 
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educational opportunities. It was the workers’ inability to negotiate these 
issues, Selekman and Van Kleeck insisted, and not apathy or lack of intelli- 
gence that was limiting employee participation. In brief, as Julie Kimmel 
observes, Selekman and Van Kleeck’s use of interviews allowed them to 
“construct an image of workers as intelligent, self-aware, and capable of 
informed participation in decision-making processes—in other words, as 
fit for democratic participation in the workplace.”’*° 

The message generated by Van Kleeck and Selekman drew the ire of 
Rockefeller and other corporate magnates who wished to pose as liberals, 
and Rockefeller sought to utilize his influence to have both her and her 
perspective deemed unacceptable to personnel professional bodies.*’ Fol- 
lowing his 1928 meeting with Rockefeller, Mayo undertook a study of the 
Rockefeller Plan for him and in a 1929 letter reported he had found that 
the Colorado workers had a “morbid preoccupation with personal issues 
as between worker representatives and local management.” Commenting 
on the Selekman and Van Kleeck report, he added that he was “unable to 
accept the assumptions of the investigators” because where workers were 
involved in management decision making they invariably created a disas- 
trous industrial relations environment.* In advancing this opinion, he took 
a barbed thrust at Van Kleeck: “There is another difficulty for me in Miss 
Van Kleeck’s approach to the investigation—she seems to assume that a 
‘democratic’ method of managing industry is necessarily appropriate. . . . 
If it means that industry is to develop a two-party system and to determine 
any issues that arise by discussion and compromise then it would seem that 
such a method would revive and accentuate a situation of class conflict. 
This is indeed exactly what has happened in Australia—the country that 
has provided a ‘shocking example’ of how things should not be done in 
industry.”>? Two months after completing his Colorado study, Mayo 
received a retainer from IRC and began an ongoing close collaboration 
with Young, whom he invited to lecture at the Harvard Business School. 
Reciprocating, Young invited Mayo to accompany him to Geneva as an 
“expert industrial relations advisor” when IRC established a branch at the 
International Labour Organisation and arranged for Mayo’s work to be 
translated into French, German, and Italian. Young in effect became a 
bridge and broker between Mayo and Rockefeller, drew Mayo into the 
inner circle of other major corporations, and strove to ensure that those 
corporations came to appreciate the importance of Mayo’s research.© 
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Mayo’s and Van Kleeck’s divergent analyses of the Rockefeller plan do 
not appear to have generated open conflict between the industrial demo- 
crats and the HRS. Rather, the two groupings largely ignored each other or 
made passing comment that was not necessarily hostile. In 1930 Ordway 
Tead, at the time the editor of the Bulletin of the Taylor Society, for example, 
published an article titled “Trends in Industrial Psychology” in which he 
included Mayo “among those who have made notable contributions” to 
the psychology of work and applauded the research being undertaken at 
the Western Electric Company.®! This was a significant article, for it makes 
clear the Taylorists’ acceptance that there are multiple factors that influence 
employee work effort and morale, the importance of studying “the whole 
man... in real and typical settings,” the difficulties associated with effective 
staff selection, the importance of training both line workers and executives, 
the need to provide for the “maladjusted worker,” and the psychology of 
group action. Tead’s article is also important in that while it suggests there 
was not open hostility between the Taylorists and the Mayoists, it does 
highlight the difference in views; the HRS focused on groups of workers, 
but Tead conceived of “group psychology” in terms of all the individuals— 
including executives—who work together to attain corporate objectives and 
made it clear that leadership must be inclusive and nurtured, for there are 
few “natural leaders” either in industry or the wider society. 

But while the industrial democrats and the members of the HRS would 
coexist through the prosperous years of the 1920s, their mutual animosity 
could not be contained in the context of the Great Depression. This was 
the more so as the crisis deepened and the notion surfaced that manage- 
ment needed to be both a macro and a micro activity. We have observed 
elsewhere that by the second half of the 1920s, the Taylorists had begun to 
argue that demand as well as supply would have to be managed scientifi- 
cally if the growing national product was to be consumed. With the onset 
of the Depression, awareness that national production and consumption 
were not in equilibrium became manifestly apparent and within the United 
States all but a small minority of neoliberal economists came to accept that 
restoring equilibrium would require that the invisible hand of the market 
be supplemented by the visible hand of the economic planner. 

Although a consensus emerged that conscious planning of the economy 
was required to return supply and demand to equilibrium, consensus did 
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not develop regarding who should control the process of economic man- 
agement. Corporate America had little doubt on this score. With few excep- 
tions big business insisted the Depression was a crisis of overproduction 
and that consequently corporate leaders should be freed from the con- 
straints imposed by the antitrust laws and allowed to collude in ways that 
would restrict price competition and contain output to a level that would 
match supply and effective demand. The Taylorists and their union allies, 
by contrast, insisted that scientific analysis had shown the crisis was a con- 
sequence of inadequate purchasing power and that consequently the state 
had to redistribute the nation’s wealth and by so doing ensure there was 
sufficient demand to clear markets. As part of this process the state would 
have to build independent trade unions, thus enabling the latter to become 
instruments of demand management that would pressure employers to dis- 
tribute productivity gains to workers and by so doing enable workers to be 
effective consumers. The democratic, pro-union perspective prevailed in 
the Taylor Society through the first years of the Depression. In April 1931 
this stance induced a number of individuals within or close to the society 
to form Industrial Experimenters Associated, and over the following year, 
Henry C. Metcalf reports, meetings were held across the country that linked 
“hundreds of individuals and concerns seeking light on the objectives, poli- 
cies, principles and procedures of industrial cooperation.”® 

The associated debates reached an important milestone at the society’s 
1931 national conference, when Harlow Person argued that as market 
forces had proven incapable of restoring equilibrium the time had come to 
apply scientific managers’ principles and practices to the national economy. 
This proposal was greeted with approval by those in attendance, Van 
Kleeck, by now a Marxist, gaining acclaim when she declared that the man- 
agement of the nation’s economy must be democratized because if the cor- 
porate sector gained exclusive control of national management, then profit 
rather than knowledge would determine the policies and programs that 
governed the lives of the American people. 

That the Taylorists’ views regarding the management of the economy 
were a form of proto-Keynesianism has been argued by Galbraith.** He 
observes that well before Keynes advanced his belief that national wealth 
had to be redistributed in favor of those with a high propensity to consume, 
this was the prescription urged by the Taylorists.* That the Taylorists pion- 
eered many of the policies that were to become orthodoxy with the onset 
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of the Depression has also been argued by Mark Barenberg, who has 
observed that the Taylor Society was 


a progressive “oasis” in the 1920s for future inner circle New 
Dealers. . . . Although the appeal of centralized administration and 
planning was intensified by the economic emergency, Wagner 
understood it to be a permanent requirement of the industrial state 
in the era of mass production. The intellectual groundwork for that 
view was laid during the 1910s and 1920s by such collectivist lumi- 
naries as Veblen, Herbert Croly, George Soule, and Stuart Chase, 
and by the less celebrated progressive engineers, managers, labor 
officials, and academics associated with the Taylor Society. They 
transformed scientific management from a theory of unilateral man- 
agerial control in the workplace into a vision of centralized adminis- 
trative planning and decentralized collective bargaining in the larger 
political economy. Their views culminated in the overblown Veblen- 
ism of the Technocracy craze of 1932, but also influenced the plan- 
ning proposals of inner-circle New Dealers such as Tugwell, Moley, 
Berle, Lubin, and Wagner.” 


But if the Taylorists remained consistent advocates of industrial democracy 
when they turned to considering the need to manage the national economy, 
Mayo also remained consistent in opposing the extension of democracy. In 
short, he insisted that the illogicality of workers not only required they be 
excluded from the management of enterprises but also required that they 
not be allowed to participate meaningfully in the management of the social 
and economic life of the nation. 

Two volumes published in 1933 indicate the divergence of views 
between the Taylorists and the Mayoists—a divergence that was in subse- 
quent years to become manifest in overt antagonism. The scientific manag- 
ers’ perspective was detailed in the third edition of Tead and Metcalf’s 
Personnel Administration. This work, initially published in 1920, was sub- 
jected to major revision in order to address the Depression. The two long- 
time Taylorists wrote that they believed the following matters required 
“most urgent attention and constructive thinking.” First, it was necessary 
to provide reasonable security of employment and livelihood for all. Sec- 
ond, there was a need to expand the resources available for training workers 
in the skills required for effective workmanship and rounded personalities. 
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Third, there was a need to acknowledge that the principle of representation 
of the “different interests involved [in] deliberations on policy should be 
applied in industrial and corporate government.” Fourth, there was a need 
to admit that the support of the rank and file in helping to realize the 
objectives of corporations can be expected only when these objectives were 
“broad, sound, and inclusive enough to make it likely that the workers will 
feel safe and benefited by them.” Fifth, there was a need to accept that if 
industry wants genuine cooperation from workers, “a price must be paid— 
the price of admitting them as more nearly equal partners in the conduct 
of the enterprise.” They added, “Our aim, in short, is to see the personnel 
movement for what it really is—a constructive, dynamic, clarifying influ- 
ence in helping to forward the inevitable urge to make our economic system 
more truly and completely the servant of all the people, ministering both 
directly and indirectly to the “good life’ of every citizen.”° 

The second of the 1933 volumes that demonstrates the divide between 
the industrial democrats and the elitists associated with Mayo was the lat- 
ter’s The Human Problems. In this work Mayo began by denying that indus- 
trial work was necessarily a source of fatigue or damaging to workers’ 
mental health. The “maladjustment” common among workers was rather 
alleged to be a consequence of workers’ preoccupation with their personal 
problems, the obsessions and mild neurosis that permeated the whole fabric 
of civilization, and the group relationships and routines that workers initi- 
ate in the workplace. Having absolved employers of any blame for the mal- 
adjusted worker, Mayo proceeded to paint a picture of what he deemed the 
obsessional character: an individual who is alienated, distracted, and unable 
to attain the emotional satisfaction realized by workers with a more normal 
temperament and who consequently is prone to step forward when workers 
conclude they need leaders who can liberate them from their alienated 
existence. These obsessive persons exist, Mayo wrote, both within the work- 
place and in the wider political world; having advanced this last observa- 
tion, he entered the debate on macroeconomic management by asking, 
“Shall industries be government controlled?’ 

The message advanced by Mayo and subsequently developed by other 
members of the HRS drew heavily on scholars who were on the extreme 
right of the political spectrum, on the Hawthorne studies, and on Bronislaw 
Malinowski’s anthropology. He observed that the notion that the govern- 
ment should take control of industry had become widespread and suggested 
this was due to the all but universal embrace of Rousseau’s notion of rule 
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by the people, the collapse of traditional social codes, and the insecurity 
that had become a feature of industrial society. In brief, imbued with the 
belief that in a democracy the people have the right to override property 
rights, the people had decided this had to be done in order to preserve their 
security. 

Mayo made it clear he was not necessarily opposed to government regu- 
lation of the economy but did oppose the notion that control of the 
national economy should be transferred from the rational manager to the 
irrational “horde.” This rejection of government by the “nonlogical” was 
fully consistent with his belief that enterprise management must be monop- 
olized by administrative elites. In both cases this was deemed necessary 
because management requires “a high order of generalizing mind—a mind 
which can grasp a multitude of complex relations . . . a mind which can, at 
best only be produced in small quantity and at high cost.’’°? He made clear 
that this is not the mind of the worker, who characteristically is informed 
by a “social code” rather than rationality. Indeed, he insisted that with the 
advance of science in industry, workers had lost the “possibility of compre- 
hension, or any element of control.” Nor is the mind of the trade union 
official suitable for the task of macroeconomic management, for these indi- 
viduals manifest the “very essence of conservative reaction—the resistance 
of a dying social code to innovation.” Having dismissed democracy within 
and outside the workplace, Mayo returned to his long-established theme 
that what is required to save societies is an elite body of administrators who 
have been trained and advised by individuals such as himself. Again the 
division of labor envisaged is the rational manager in control but advised 
and trained by the intellectual on how best to nurture and sustain a social 
code that will ensure workers’ minds and activities remain in concert with 
the wishes of the elite. In summary: 


Mayo consistently rejected the view that workers had any contribu- 
tion to make to the organization of their work. . . . Workers were 
able only to adopt a nonlogical relationship to their work and soci- 
ety, accepting unquestioningly the existing social code. Workers who 
did question that code, who became radicals and “destroyers” did 
so because they overintellectualized their situation, probably as a 
result of some personal psychic trauma. .. . A logical understanding 
of the workplace and society was reserved for only a few—the man- 
agers and administrators who would work to ensure that the social 
code was adapted to scientific and technical change.”! 
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While the scientific managers and the HRS advanced very divergent posi- 
tions, they made few direct references to each other’s work before the mid- 
1930s. In 1935, however, Mayo went on the offensive. The previous year he 
had begun participating in executive education training workshops orga- 
nized by Philip Cabot, a Harvard colleague, which focused on the social 
and human problems of industry.” As Fritz Roethlisberger notes, “Cabot 
at this time must have felt that Mayo’s diagnosis of the ills of modern 
industrial civilization wanted an audience of responsible businessmen. He 
bought together some of the outstanding business leaders of the time and 
brought them Mayo in person.””? Mayo himself notes, in a letter to the 
head of the Harvard Business School in 1937, “Cabot’s original idea was 
that very considerable social changes are in process; the capacity of society 
to adjust itself to such changes without serious damage, without loss of 
order, will be determined by the adequacy and courage of our leaders. . . 
developed only by experience, knowledge of fact and situation, and intelli- 
gent understanding. .. . [Accordingly], Cabot has been driven to make even 
more use of the services of my immediate colleagues which the group is 
developing as a result of its investigations.”’”* The core of the message that 
Mayo and his colleagues conveyed at the Cabot meetings was that business 
executives are the natural leaders of America and that the underlying factor 
inducing workers to support democratic reforms within and outside the 
workplace was mental disintegration and delusions of conspiracy and 
lunacy. This was a story well received by corporate America, which by the 
time the meetings began was having difficulty differentiating between lib- 
eral and Communist industrial democrats. This was a tendency that Mayo 
encouraged with increasing enthusiasm, observing in so doing that 
“Human Relations, in the form of skills taught to business leaders and 
administrators, could ensure social collaboration in the factory and in soci- 
ety at large and win the war against Communism.” 

In 1935 Mayo carried the message that the industrial democrats were a 
threat to business interests into a key institution of the Taylorists when he 
presented a paper to the Sixth International Congress for Scientific Man- 
agement in London, which he titled “The Blind Spot in Scientific Manage- 
ment.” This so-called blind spot was the scientific managers’ inability to 
perceive that the “spontaneous social organization of a group is the chief 
determinant of individual attitudes.” This blindness, he argued, was 
induced by the scientific managers’ conviction that working people are 
motivated by their economic interest and logic.”* This was a charge bound 
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to appeal to employers and to those theorists opposed to the industrial 
democrats, and having advanced his claim, Mayo sought to render his argu- 
ment even more attractive to these agents by charging that the Taylorists 
had a simplistic understanding of human motives and were inciting discord 
in the workplace: “Scientific management has never studied the facts of 
human organization; it has accepted the nineteenth-century economic dic- 
tum that economic interest and logical capacity are the basis of the social 
order. It would seem possible, therefore, that scientific management has 
itself done much to provoke that apparent hostility between management 
and workers which now inconveniently hampers every development 
towards ‘rationalization’.””’ In addition to charging that the industrial 
democrats were undermining harmony in the workplace, Mayo urged those 
of his audience who desired an alternative to scientific management to con- 
sult his 1933 edition of Human Problems and the works of his Harvard 
colleague T. N. Whitehead. At the time the latter was preparing a book that 
challenged the Taylorists’ understanding of what democracy entails. Titled 
Leadership in a Free Society, this volume was a rambling text that utilized 
the evidence generated by the Hawthorne experiments to extend Mayo’s 
claim that workers do not have the rationality or insight needed to partici- 
pate in the management of either the workplace or society. Whitehead was 
aware that to gain acceptance of this notion from a U.S. audience it was 
necessary to reconcile his claims with the notion of democracy. He strove 
to achieve this goal by asserting that while the term democracy tends to be 
interpreted in many ways, it in essence involves the selection of leaders 
from organizations that the people believe will act in a manner likely to 
provide the opportunities they need to thrive and prosper. The question 
then becomes which organizations do people accept to provide their lead- 
ers. In the case of Britain, the populace was held to believe that the state is 
the agency best able to provide competent leadership. But in the United 
States, the people’s trust is placed overwhelmingly not in politicians but in 
businessmen and businesswomen. Hence the “real leaders of America are 
not to be found so much in Washington as at the head of business enter- 
prises.” Given that this is the case, Whitehead asserted, it is clear that it is 
the business community and not the elected representatives in Washington 
who have the duty and the right to lead the American people both in the 
workplace and in the wider society. The fact that elected politicians were 
usurping this role, he argued, was a situation that needed urgently to be 
rectified: “A real solution will only come when society is integrated around 
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its major activity, business. ... There is ground today for supposing that 
industrial nations expect their vitalizing organizations as well as their lead- 
ers to come from industry. [Currently society] is being organized somewhat 
inefficiently by other leaders who have no direct responsibility for the 
industrial activities. . . . Someone must take the lead in integrating social 
living, if civilization is to continue.””® 


If the members of the HRS group at Harvard hoped that the American 
people and Taylorists and other industrial and political democrats who ral- 
lied to the New Deal would accept a business-dominated concept of democ- 
racy, they were quickly disillusioned. When Whitehead’s book appeared, 
President Franklin D. Roosevelt was in the process of winning the greatest 
electoral landslide in the history of the two-party system in the face of rabid 
hostility from the business community. In this context, the response to 
Whitehead was well exemplified by Robert $. Lynd when he observed of 
Whitehead’s contribution to the debate on leadership: “This collection of 
somewhat miscellaneous papers is chiefly significant for two unintended 
reasons: as a rationalization of a fascist America to be run by and for busi- 
nessmen, and as evidence of what can happen to an alert mind bent on the 
purposes of a modern business school.” Lynd, who had a history of conflict 
with corporate America and with Rockefeller in particular, acknowledged 
that Whitehead had initially advanced a number of useful observations 
regarding the social alienation that had been induced by the manner in 
which the U.S. business community had shaped industrial life, but then 
wrote, “He goes off the deep end. Business having ruined the girl, he pro- 
poses a shot-gun wedding to rehabilitate not the girl but her seducer. Con- 
fronted by the confessed need to socialize business or business-ize society, 
he chooses the latter [and] blandly accepts business as embodying the cen- 
tral purpose of society.”*° The overt hostility that emerged between the 
industrial democrats and the HRS in the last years of the Depression is 
further exemplified by Mary Gilson’s 1940 review of Roethlisberger and 
William Dickson’s Management and the Worker. Gilson was a longtime 
member of the Taylor Society. She had also been the employment and ser- 
vice manager of Clothcraft, a firm that pioneered the application of Taylor’s 
principles from 1913, and subsequently a professor of economics at the 
University of Chicago. Following her appointment to Clothcraft, the firm 
became the first enterprise in the United States to develop psychological 
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tests capable of assessing the capacities of workers at all levels of the enter- 
prise. With the support of management she also introduced worker partici- 
pation in management decision making. What this effort entailed has been 
outlined by C. D. Wrege and R. G. Greenwood:*! “Employee participation 
in the decision-making activities at Clothcraft was encouraged by Feiss and 
Gilson and accomplished through three groups established by Gilson: The 
Foremen’s Meetings, Employee Advisory Council, and Heads of Tables 
Conferences. All of these groups were empowered to propose changes to 
management (which could be vetoed by management) and also empowered 
to vote on changes proposed by management (and veto those changes if 
they decided to do so).” Consistent with the prevailing perspective within 
the Taylor Society, Gilson believed in worker education that was directed 
to both the learning of job techniques and the development of the worker 
as citizen. She insisted that the Clothcraft program was not based on pater- 
nalism, for it did not entail condescension to one’s “inferiors.” Rather, it 
involved an acceptance that employers have a responsibility “to strengthen 
the bulwarks of democracy [by taking] the initiative in training workers to 
assume the responsibilities industrial citizenship requires.” 

When Gilson reviewed Management and the Worker in 1940, she came 
to the task with twenty-seven years’ experience as practitioner and scholar 
and an abiding commitment to the principles advocated by the Taylor Soci- 
ety. She began her commentary by noting that the work was the product of 
extensive funding by the Rockefeller Foundation and that the first few years 
of the study had focused on measuring the effect of working conditions. 
Not mincing her words, she proceeded to make clear her disdain for the 
volume. Her derision was based partly on her conviction that what the HRS 
researchers claimed they had determined would have been clear at the out- 
set to any individual with knowledge of the relevant literature or practical 
experience of the industrial workplace. She noted, for example, that the 
notion that employees’ practices and beliefs at work are influenced by what 
happens in their wider world she herself had documented as early as 1916. 
As for the science that allegedly underpinned Roethlisberger and Dickson’s 
contribution, she observed that all the paraphernalia and statistical tools 
they had utilized had not produced anything as sophisticated as what was 
already available to any intelligent person who had worked on a factory 
floor. Accordingly, she asserted that rather than generating information 
that anyone in the “kindergarten stage of industrial knowledge” knew 
already, the researchers might have made better use of their time training 
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foremen how to elicit and handle complaints from workers; they should as 
well have embraced Taylor’s advice that before beginning research on work- 
ers’ practices and beliefs the scholar-practitioner should first do everything 
possible to improve plant and personnel. 

Warming to her message, Gilson noted that in his preface Mayo had 
asked how humanity’s capacity for spontaneous cooperation could be 
restored. The answer, she wrote, was not to be found in Management and 
the Worker and she suggested that if Mayo really did want an answer to this 
question he would be wise to look to a book that pointed far more signifi- 
cantly to what should be the way forward: “It is Organized Labor and Pro- 
duction by an industrial engineer, Morris Llewellyn Cooke, and a labor 
organizer, Philip Murray, and it spells out simply and clearly the effects of 
union-management co-operation. It does not stop with “two-way commu- 
nication’ from management to worker and worker to management as does 
this book, but it shows what can be done by management taking labor into 
its confidence and working shoulder to shoulder on operational processes 
and industrial policies at every level of production and supervision.”® In 
drawing her review to a close, Gilson noted that Management and the 
Worker makes almost no reference to organized labor, an omission justified 
on the grounds that interviewed workers had made no reference to unions. 
Why this would be, she pondered, might possibly have something to do 
with the fact that Western Electric workers were aware the firm was spend- 
ing tens of thousands of dollars on “espionage,” an effort aimed at identify- 
ing union sympathizers; she added that the existence of industrial spies 
might also help explain why in twenty thousand interviews the workers are 
reported to have “criticized the company in no instance.” Finally, Gilson 
wrote that she was willing to make one concession to the authors, for she 
fully agreed with one of their observations, and in so doing took a sideswipe 
at Rockefeller: “Some day a study should be made of ‘researches in the 
Obvious financed by Big Business.’ But maybe that too will turn out to be 
a set of tables and charts and mathematical formulas to prove what we 
already know. In any case the originator of the Western Electric experiment, 
Elton Mayo, modestly states that the authors of Management and the 
Worker do not claim that the enlightenment the many collaborators of the 
scheme got from their researches was ‘either very extensive or very pro- 
found.’ With this I am in complete agreement.”* 
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Mayo responded to Gilson’s review by telling his collaborators that she was 
insane. However, the ability of the HRS theorists to dismiss their Taylorist 
critics in such a cavalier manner was almost immediately undermined when 
in mid-1940 Roosevelt appointed Sidney Hillman, the leader of the Amal- 
gamated Clothing Workers of America, as commissioner of employment 
on the Council of National Defense. This was a critical development, for as 
Steven Fraser has documented, Hillman had maintained a close working 
relationship with the Taylor Society from before World War I.* Roosevelt 
charged Hillman with the task of building the workforce that was needed 
to support the allies in Europe and prepare America for possible entry into 
the war against fascism. To further this objective, Hillman sounded out 
industrialists and the AFL and CIO and subsequently appointed Channing 
R. Dooley, a personnel manager with Socony-Vacuum, as director of the 
Training Within Industry (TWI) organization and appointed Walter Dietz 
of Western Electric as his assistant. These twin appointments reflected the 
views of the trade unions and corporate heads respectively. Dooley had the 
support of the trade unions not least because he was endorsed by the Taylor 
Society, of which he was a longtime member, while Dietz had the support 
of corporate liberals who were attracted to the ideas of Mayo and his col- 
leagues at Harvard, with whom he had collaborated when employed at 
Western Electric. 


William J. Breen has provided a detailed study of how Dooley and Dietz 
interacted through the years they remained with the TWI.* He notes that 
initially the Taylorists dominated the training effort. Aware that there was an 
acute shortage of skilled craftsmen, these technicians focused on job redesign, 
expanding the number of tradesmen, who were then prepared for tasks that 
required long-term training, and removing tasks that were relatively unskilled 
and could be undertaken by workers with relatively little training. To ensure 
this did not become an exercise in deskilling, the scientific managers insisted 
that those employees’ unions must actively participate in making all decisions 
relating to policy and practice. By incorporating the unions into the manage- 
ment process in this manner, the Taylorists were able to achieve a great 
increase in the quality of the training available to both workers in skilled 
trades and workers who were formerly unskilled. They were also able to gain 
union support in this effort (only a very small minority of craftsmen resisted 
and their resistance was based not on a fear of deskilling but on fear that 
increasing the number of skilled workers would undermine their bargaining 
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position). Employers, by contrast, found the Taylorist job training program 
very much to their distaste both because unions were intimately involved in 
the management of the process and because it involved a great increase in 
the resources they had to commit to training. 

If the training program reflected the dominant influence of the Taylor- 
ists within the TWI, Dietz’s commitment to the HRS became increasingly 
influential over time. In the face of suspicion if not hostility of the unions 
and the Taylorists, those trying to develop an HRS input into the training 
agenda found progress difficult. This was despite the fact that employers 
were much more supportive of the notion that foremen should be trained 
as counselors than they were of enhancing the skills of workers. Important 
in overcoming the Taylorist-union resistance were the great influx of 
women with no experience of industrial life into the nation’s workplaces, 
the HRS advocates’ robust adherence to the notion that counseling must 
be developed as a neutral science and not merely as a tool to promote the 
interests of elite managers, and their willingness to accept unions participa- 
tion in designing and managing all aspects of the counseling effort. Also of 
significance was the fact that Roethlisberger began to distance himself from 
Mayo in 1940.*” This was a process that involved not least an attempt by 
Roethlisberger to build a positive relationship with the trade unions and 
the Taylorists, as is evidenced by a positive, if not enthusiastic, review of 
Cooke and Murray’s Organized Labor and Production.** 

With these developments the advocates of the HRS were able to con- 
vince both the scientific managers and the trade unions that the techniques 
they advocated need not necessarily be mere tools for consolidating elite 
control of the workforce. This development enabled the two groupings to 
collaborate in implementing a joint program of personnel training and 
industrial democracy in over five thousand workplaces.” 

Jacoby has observed that the program developed by the TWI was the 
last spasm of the continuing campaign that the industrial democrats had 
sustained over many years as they strove to build management as a class- 
neutral science. This effort, he adds, had embodied the best attributes of 
the “scientific, neutral approach to personnel management [and the] inde- 
pendent profession that Brandeis and the Taylorists had hoped it might 
prove to be.”’*° The war years revealed on a mass scale that “science and the 
democratic way of life” can flourish within industry and the wider commu- 
nity. Reflecting the appreciation of what was achieved, the scientific manag- 
ers in 1945 awarded Dooley and Dietz the initial prize given by the Taylor 
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Society (by now renamed the Society for the Advancement of Management) 
for their work in promoting human relations in the TWI program. After the 
Taylorists scaled this pinnacle, however, they were compelled to abandon it 
in the immediate postwar years once corporate America mobilized to win 
back the gains won by labor and those who had dared to hope that manage- 
ment might be developed as a science and not merely as a tool available to 
the rulers to whom Mayo had successfully appealed for support. 

The Taylorists’ unrelenting efforts to combat business insistence that 
profit accumulation must be the primary driver in both industry and soci- 
ety made them aware that the war years were extraordinary times and that 
eventually the corporate rulers of America would seek to restore what they 
saw as their “right to manage.” Similarly, they were aware that when this 
period of reaction came, the commitment of the industrial psychologist and 
the personnel administrator to science would be seriously tested. In an 
effort that harked back to Taylor’s attempts to convince the engineering 
profession that knowledge should trump profit in industry and the wider 
society, they prepared for the postwar years by urging personnel profession- 
als to embrace a code of conduct that maintained that their field would be 
ruled by knowledge and not by the desires of the employer. As Tead 
observed in 1943 when seeking to further this position in an extended dis- 
cussion on employee counseling, “In a democracy it is peculiarly true that 
those responsible for the labor and laboring welfare of other self-respecting 
individuals should gladly hold themselves to standards of dealing which 
reflect the rights of persons as such along with the recognition of their 
responsibilities to the organization for which they work.”®! Promotion of 
this perspective, however, was to be in vain. As with the engineers, corpo- 
rate America simply refused to allow the industrial psychologist and the 
personnel administrator the freedom to prioritize knowledge over profit 
accumulation. The means by which corporate leadership prevented such a 
development has attracted little attention from management analysts. By 
contrast, historians of economics have made a significant effort to explain 
the rapid postwar halt to the critical trend manifest within their discipline 
during the interwar years. Their efforts have revealed that central to the 
decline was the patronage that the financiers and managers in academia 
provided to what they deemed acceptable schools of thought. Notable in 
this regard is the work of Crauford Goodwin, who revealed how higher 
education administrators, the government, the business community, and 
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charitable foundations interacted in a successful effort to cleanse universi- 
ties of critical thought and activism.” As a result, he observes, economics 
was rendered a discipline committed to “scientifically” solving problems, 
but only those problems deemed worthy of study by business or the state. 
Goodwin further notes that in the conduct of this cleansing, particular vit- 
riol was heaped on those scholars who had played an active role in the 
New Deal. The crimes of these individuals were perceived to be particularly 
heinous because they had been committed “far from the ivory tower”: “It 
was particularly offensive that these dissenting economists chose to express 
their views not just to scientific colleagues in codes that only the initiated 
could comprehend but also to external audiences that ran the gamut from 
the local Rotary Club to the U.S. Congress. . . . If these economists had said 
the same things only in the classroom or in their departmental common 
rooms, or had expressed them in matrix algebra, nobody would have 
cared.” 


So successful was the campaign to cleanse critical thought and activism 
from economics that few present-day economists are even aware that in the 
1930s their discipline was widely perceived to be a seat of radicalism. This 
lack of historical knowledge is even more manifest within present-day 
industrial psychology and management studies, disciplines that by compar- 
ison with economics have sustained little interest in their own history. Very 
few scholars within these fields are aware of even the more outrageous cases 
of intellectual cleansing that occurred in the immediate postwar years as 
part of the process of redefining what constitutes a “scientific business edu- 
cation.” Indeed, the all-but-total lack of interest enabled the common 
understanding of the evolution of these disciplines to take an Orwellian 
twist. In the hands of the victors and their scribes, the Taylorist industrial 
democrats came to be perceived as mechanistic, anti-union authoritarians, 
while Mayo was deified, and the elitist tradition he advocated was success- 
fully marketed as a manifestation of corporate humanism. Sadly, this was a 
development to which many labor historians, blinkered by an “armed 
camp” approach to employer-employee relations, helped to sustain. 
Goodwin has further observed that few scholars needed to be openly 
persecuted to convince postwar economists that critical thought was no 
longer on the agenda.” Similarly, within management studies, only a small 
number of critical teachers and consultants had to be branded as radicals 


76 The Conservative Search for Social Harmony 


and publicly disciplined in order to convince professional bodies and edu- 
cation institutions that a sympathetic view of the corporation was appro- 
priate. This was a process that transformed even the Taylor Society, whose 
members soon abandoned industrial democracy once old-school Taylorists 
such as Mary Van Kleeck were branded as Communists and dragged before 
the House Un-American Activities Committee. 


Conclusion 


This chapter has drawn on two streams of revisionist history that are cur- 
rently challenging the orthodox understanding of the early years of scien- 
tific management and human relations. By tracing the interaction between 
these two management traditions, it has added to the mounting body of 
scholarship that has questioned both the demonized view of Taylorism and 
the notion that Mayo advanced a humanist response to the alleged inhu- 
manity of scientific management. In so doing, we have highlighted the Tay- 
lorists’ conviction that management could develop as a science only if 
business power was countervailed by other actors; that is, if management 
was democratized. This was a notion rejected by the HRS, which eagerly 
bought into a complex web of power and influence revolving around 
Rockefeller and his closest advisors, who found highly attractive Mayo’s 
belief that the business world and indeed the world as a whole should be 
government by a natural elite, though they did concede that “the Prince’” 
at times can benefit from the advice offered by the many willing to compete 
for the well-rewarded role of Machievelli. In this context, Mayo’s elitism 
found strong support from Rockefeller and his conservative allies. Though 
compelled to pause for breath during World War II, the HRS soon revived 
its antidemocratic thrust in the postwar years and flourished in the 1950s 
and 1960s in the guise of humane “high-performance” personnel manage- 
ment. In this way, the business community was able to gain access to a 
body of intellectual “servants of power” willing to help crush the notion 
that management activity and theory should be democratized while con- 
comitantly deifying themselves as humanists who should be applauded for 
expelling the demon of Taylorism from the workplace. 


PART Il 


Region, Race, and Resistance 


to Organized Labor 


Region and race have often shaped attitudes toward organized labor in 
unexpected and divergent fashions. The next three essays in this book dem- 
onstrate how this played out in New York, Mississippi, Arkansas, and the 
American West. In her study of the removal of a Yonkers, New York, carpet 
factory to Greenville, Mississippi, Tami Friedman demonstrates how capital 
mobility became a potent weapon against union strength and labor stan- 
dards in both the North and the South. The effort to take advantage of 
cheap labor and weak unions proved a powerfully unifying ideology among 
corporate executives from both regions, especially when the northerners 
took up posts in southern industry. 

A shift to the anti-union right is also apparent in Michael Pierce’s study 
of Governor Orval Faubus and Arkansas politics. Faubus himself had once 
been an economic liberal and a racial moderate. In the early 1950s, the state 
labor movement even considered Arkansas friendly territory. But the rise 
of militant white resistance to school integration in the mid-1950s sub- 
verted New Deal liberalism all across the South and made Arkansas near 
synonymous with racial segregation and anti-union demagoguery. This 
reaction was particularly virulent in northwest Arkansas, where the white 
working class had long supported trade unionism as well as white suprem- 
acy. The Little Rock crisis, which Faubus engineered, forced white workers 
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to choose between the two, giving anti-union entrepreneurs like Sam Wal- 
ton and Don Tyson a decisive boost on their road to competitive success 
and national political influence. 

Much of this resistance to labor and the New Deal was codified in and 
embodied by the state “right-to-work” laws that proliferated across the 
South and Southwest during the 1940s and 1950s. As Elizabeth Tandy Sher- 
mer points out, avoidance of “union security’—contractual union mem- 
bership guarantees for workers in an organized company—topped the 
agenda of local business groups eager to attract industry into areas tied 
historically to agriculture, mining, and ranching. Local merchants, profes- 
sionals, and other business elites had a visceral, philosophical opposition to 
the influence of organized labor, if only because high wages and high taxes 
on business, which labor often favored, made it more difficult to lure man- 
ufacturers out of the northern industrial core, where a union oriented liber- 
alism was the most entrenched. Across the developing Sunbelt, growth- 
oriented, conservative coalitions favored state restrictions on union power, 
especially those collective bargaining contract provisions that mandated 
union membership as a condition of employment. The unions saw such 
clauses as assurance that their corporate adversaries recognized organized 
labor’s need for institutional “security” while most in management saw 
such union security provisions as a violation of the individual employee’s 
right to work and as a hindrance to economic progress and technological 
dynamism. By the end of the 1950s, business groups and conservative poli- 
ticians had made anti-unionism a pillar of Sunbelt economic growth, 
thereby solidifying a political discourse that celebrated entrepreneurial 
autonomy, free enterprise, and hostility to big labor as core governing 
principles. 


Capital Flight, “States’ Rights,” and the 
Anti-Labor Offensive After World War Il 


Tami J. Friedman 


According to many scholars and popular commentators, modern U.S. con- 
servatism came of age during the 1960s and reached the pinnacle of its 
power in successful Republican electoral campaigns. An examination of 
capital migration after World War II, however, demonstrates that the 
Right’s ascendancy had strong roots in an earlier era and reached across 
political party lines. In the late 1940s and 1950s, northern employers 
deployed a range of strategies, including the relocation of manufacturing 
operations, in order to counter the growing influence of organized labor. 
Southern boosters, hoping to attract investment to their region, shared 
northern businessmen’s desire to combat the union threat. Eager to pro- 
mote competition between communities, states, and regions for the favors 
of industry, these two groups forged a cross-regional alliance geared toward 
reducing the power of the federal regulatory state. Their shared interest in 
promoting “states’ rights”—a goal closely linked to their anti-union eco- 
nomic agenda—contributed to the rise of conservatism in the postwar 
United States.! 

For northern business leaders, capital migration reinforced the relation- 
ship between anti-unionism and conservative political aims. Scholars have 
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generally identified two main tendencies within the conservative move- 
ment, both closely related to postwar anti-Communism: a traditionalist 
element concerned with promoting conservative social and cultural norms 
and values and a libertarian strain dedicated to “getting government off 
our backs.” The attack on federal power has carried important economic 
implications, for in the guise of championing individual initiative and con- 
serving taxpayer dollars, deregulation of the private sector—coupled with 
curtailment and privatization of public services—has enabled business 
leaders to exert considerable influence over public policy and to profit 
handsomely at the public’s expense. Unions, even fairly tame ones, have 
threatened this project by interfering with employers’ control over wages 
and working conditions, and by pressing for a class-neutral, if not pro- 
labor, state. Quashing collective action by workers, then, has been a key 
conservative goal. The popular emphasis on traditionalist concerns, how- 
ever—particularly by those who see modern conservatism as a reaction 
against 1960s-era disruptions of the social order such as racial unrest and 
cultural experimentation—has deflected attention from conservatives’ eco- 
nomic objectives. Further, the widely held view that until the 1980s most 
employers adhered to a postwar “social contract,” in which they presum- 
ably accepted unionization in exchange for harmonious labor-management 
relations, has obscured the powerful link between anti-unionism and the 
Right. But as the history of industry relocation shows, many northern exec- 
utives not only tried to impede organized labor in the early postwar period 
but also understood their efforts as part of a larger conservative program 
to limit the power of the federal state. 

Capital mobility also placed southerners at the forefront in promoting 
the conservative cause. Students of the postwar era have correctly character- 
ized southern segregationists as racial conservatives, based on their intense 
resistance to civil rights advances in the late 1940s and 1950s as well as their 
vicious and often violent attacks on African Americans themselves. Since 
most prominent postwar conservatives were affiliated with the Republican 
Party, however, few observers have identified white southerners—largely 
ensconced in the Democratic camp until the late 1960s—as major players 
in shaping the modern Right. In part, this exclusion may have reflected a 
tendency to treat the white supremacist South as an anachronistic “Other” 
far out of step with the nation’s political mainstream. Moreover, many 
scholars have attributed the eventual triumph of conservatism nationally to 
Republicans’ strategic targeting of southern voters rather than to the active 
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agency of southerners themselves. But as the history of capital flight sug- 
gests, southern industrial recruiters, anxious to create a favorable business 
climate while also preserving segregation, avidly promoted a “‘states’ rights” 
program that meshed neatly with northern businessmen’s efforts to curb 
unionism through constraints on federal control. 

Well before the postwar period, northern business leaders were chal- 
lenging efforts to enlist federal power on labor’s behalf. During the Great 
Depression, for example, workers fought for federal aid to win union pro- 
tections, improved wages and working conditions, and relief for the unem- 
ployed. The National Association of Manufacturers (NAM) opposed New 
Deal measures that allowed workers to join unions and bargain collectively. 
During the debate over the Social Security Act (SSA) of 1935, the Chamber 
of Commerce of the United States advocated state rather than federal stan- 
dards for old-age pensions, and sought to exclude farm laborers, domestic 
servants, and casual workers from the pension and unemployment insur- 
ance provisions of the act. Both NAM and the U.S. Chamber opposed the 
Fair Labor Standards Act (FLSA) of 1938, which established maximum 
weekly working hours and a phased-in federal minimum wage. Although 
business leaders readily accepted some forms of federal largesse—such as 
Reconstruction Finance Corporation loans—they were quick to condemn 
federal policies that, by freeing workers from near-total dependence on 
employers for survival, enabled employees to wield greater power as a class. 
While often unsuccessful, business-minded northern Republicans in Con- 
gress did their best, in the tumultuous 1930s, to advance anti-labor views.* 

During World War II, northern businessmen grew increasingly uneasy 
about labor’s challenges to corporate control. The wartime necessity of 
labor-management-government cooperation enabled many unions to stabi- 
lize memberships and consolidate gains. During the war, U.S. union mem- 
bership increased from less than nine million to almost fifteen million; by 
war’s end, over two thirds of production workers in manufacturing were 
covered by union contracts. As unions grew in size and strength, employees 
sought to protect their interests by, among other actions, pressing claims 
with the National War Labor Board, on which several national union repre- 
sentatives sat. While unions were certainly the junior partner in the war 
effort, federal policy gave organized labor greater visibility and legitimacy 
in the public realm.> 

The direction of postwar industrial relations intensified employers’ con- 
cerns. Between August 1945 and August 1946, about five million workers 
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walked off the job in a wave of strikes intended to preserve wartime gains. 
By the late 1940s, unions in key industries such as steel and auto were 
winning substantial wage increases, paid holidays, and even pension plans.° 
Alongside these workplace successes, laborites sought greater power in 
the federal arena. Thanks largely to the efforts of union leaders such as 
Walter Reuther of the United Automobile Workers (UAW), a Democrat- 
dominated Congress passed—and President Harry S. Truman signed—the 
Employment Act of 1946. While watered down substantially by congres- 
sional conservatives (the word “Full” was removed from the title, for one 
thing), the legislation nonetheless suggested that the federal government 
would play a central role in managing postwar prosperity. In order to fur- 
ther influence federal policy, unionists engaged in fund-raising, political 
education, and voter mobilization during election campaigns. Many labor- 
ites hoped unions would wield power even more directly. In 1946, 23 per- 
cent of Congress of Industrial Organizations (CIO) officials and 13 percent 
of American Federation of Labor (AFL) officials favored a labor party in 
the next few years—and when asked about building such a party by the 
mid-1950s, 52 percent of CIO leaders and 23 percent of their AFL counter- 
parts agreed. Among national CIO officers, positive reaction jumped from 
8 percent to an astonishing 65 percent.’ 

In response to labor’s advances, corporate leaders went on the offensive 
in the early postwar years. Despite the popular notion of a postwar social 
contract, many employers were anxious to reassert power both within 
and beyond the workplace. Among their efforts, they launched or revived 
programs of welfare capitalism intended to reestablish goodwill in labor- 
management relations, initiated public relations campaigns to convince 
Americans of the superiority of “free enterprise,’ and adopted a tough 
bargaining stance in order to contain unions’ influence on the production 
floor. The anti-labor program was bound up with a conservative critique 
of the federal regulatory state. In 1946, NAM president Robert Ross Wason 
announced that his organization intended to “restor[e] some liberties that 
had been lost through fourteen years of anti-enterprise sabotage by govern- 
ment”’—a task to be achieved by rolling back price controls, excess taxation, 
and national labor policies that produced important gains for employees. 
When the Republicans recaptured both houses of Congress in that year’s 
November elections, they implemented much of the business agenda, 
including reduced wartime excess-profits tax rates and the ability to write 
off strike-induced losses from wartime gains.* 
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In hopes of escaping or avoiding unionization, many businessmen 
turned to capital flight. Since the early twentieth century, textile mill owners 
had been moving from New England to the South in search of lower labor 
costs. In the wake of Depression-era and wartime union organizing, which 
proved far more successful among northern than southern workers, execu- 
tives in a host of industries—including textiles, apparel, automobiles, elec- 
trical appliances, and rubber tires—pursued similar goals. As early as 1946, 
officials with Alexander Smith, a Yonkers, New York-based carpet firm, 
may have begun considering southern options; by late 1950 they had settled 
on Greenville, Mississippi (in the Yazoo-Mississippi delta) and were arrang- 
ing for public assistance from local and state authorities to build a brand- 
new plant. In the summer of 1954 they announced plans to abandon Yon- 
kers, in the midst of a Textile Workers Union of America (TWUA) strike. 
Royal Little of Textron, Inc., based in Rhode Island, built a textile empire 
by shutting down unionized northern facilities and shifting production to 
the South. Robert E. Wood, former army general and chair of Sears, Roe- 
buck, and Company, was a particularly ardent advocate of migration; hav- 
ing established numerous stores in the South by the late 1930s, he began 
guaranteeing markets for manufacturers such as Armstrong Rubber that 
agreed to build southern plants. In 1948, enthused about the arrival of 
numerous industries along the Gulf Coast, including chemical plants, paper 
mills, and agricultural processing facilities, he depicted the region as “a 
throbbing new frontier” where “a fresh, vigorous spirit” prevailed. Wood 
was also a master at implementing techniques of welfare capitalism and 
industrial psychology in his mail-order and retail operations in order to 
keep unionism at bay.’ 

Not surprisingly, corporate leaders who wanted to maximize capital 
mobility also sought to minimize the role of the federal state. Alongside the 
desire to wrest power from unions, corporate migrants often articulated 
larger conservative goals. In the fall of 1945, top Alexander Smith executive 
William F. C. “Bill” Ewing—remembered by his daughter as the “most 
liberal” of Republicans—echoed NAM’s complaint that federal authorities 
had been “deliberately unfriendly to business” during the preceding ten 
or twelve years. In the spring of 1950, Smith’s in-house organ, The News, 
distributed to thousands of employees, carried a piece by Frank E. Masland 
Jr., a Smith board member and owner of a Philadelphia carpet factory, that 
highlighted the dangers of a too-dominant government role. “There is 
much talk today,” Masland observed, “about a welfare state in which the 
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benevolent government furnishes its people with protection against the rig- 
ors of life” through free pensions, free health care, free education, and 
more. Such an arrangement, he argued, was “part and parcel of the Socialist 
State.” According to Masland, “once proud England”—formerly “a free 
capitalistic nation” that “ruled the world”’—was now a “Socialist State” 
pleading desperately for U.S. assistance. This could be America’s fate, he 
warned, “if we pursue the path of the welfare state.” In 1951 Royal Little, 
defending against union-inspired attacks on southerners’ use of industrial 
revenue bonds to aid business, complained that high federal taxes on wealth 
and corporate income were inhibiting private investment and thus stifling 
industrial growth. Robert Wood, active in numerous right-wing causes and 
a staunch supporter of Senator Joseph McCarthy at the height of the Red 
Scare, was a close associate of Clarence Manion, whose weekly radio broad- 
casts, launched in 1954, railed against the federal state. By 1961 Manion 
was on the governing council of the John Birch Society, as were Frank 
Masland and two former presidents of NAM." 

When considering new locations, northern-based businessmen worked 
closely with southern boosters who, despite differences in political party 
affiliation, had long shared their antipathy toward unions and the federal 
state. During the early New Deal, southern employers—worried that mini- 
mum wage provisions in federal industry codes would undermine both 
the South’s wage advantage vis-a-vis the North and race-based earnings 
disparities within the South—formed the Southern States Industrial Coun- 
cil to defend their region’s lower rates. Unable to kill the provisions, they 
did manage to preserve North-South wage differentials in about half of the 
codes, as well as in earnings for federal work relief. They also succeeded in 
excluding farm labor and domestic service, performed in the South largely 
by black workers, from coverage under the SSA, the FLSA, and other federal 
laws. Moreover, southern leaders ensured that control over eligibility crite- 
ria and benefit levels for key SSA programs, including unemployment 
insurance, would rest with the states. Importantly, southern Democrats 
found support from Republicans on labor issues; both groups, for example, 
voted against the FLSA (southerners had tried but failed to incorporate 
regional differentials into the act). Like northern businessmen, southerners 
embraced federal benefits—such as generous agricultural subsidies—while 
resisting New Deal measures that undermined control over their labor 


supply.!! 
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Like northern and national business leaders, the southern elite grew 
more concerned about unions during World War II. On the eve of the war, 
southern union activity lagged far behind northern organizing: in 1939 the 
unionization rate among nonagricultural workers in the South was just 
under 11 percent, compared with nearly 21 percent in the Mid-Atlantic and 
New England states. However, the wartime decentralization of industry and 
the rise in federal spending on military production brought new economic 
opportunities to southern workers and, with them, new possibilities for 
collective action. In 1938, for example, Ingalls Shipbuilding Corporation 
was established in Pascagoula on Mississippi’s Gulf Coast. After a strike 
in 1940, more than 83 percent of the shipyard’s workers voted for union 
representation by the metal trades. At the time the labor force stood at just 
650, but during the war it skyrocketed, peaking at 11,000. As a result of 
such developments, southern unionism became far more widespread. 
Between 1938 and 1948 union membership in the South more than dou- 
bled, from less than 500,000 to over one million.” 

In the early postwar period, southern business and political leaders 
found unions an increasingly serious threat. In the mid-1930s, Mississippi 
politicians, desperate to improve economic conditions, had pioneered “Bal- 
ance Agriculture with Industry” (BAWI), a program allowing municipali- 
ties to issue industrial revenue bonds and use the proceeds to build factories 
for northern firms. Other southern states adopted similar plans. While war- 
time economic growth diminished the importance of these efforts, after 
the war southern leaders avidly pursued northern investment in hopes of 
reversing population losses and reviving their region’s economic base. They 
knew that the South’s attractiveness to potential corporate migrants rested, 
to a great extent, on its low wages and relative lack of union strength. As 
northern manufacturers turned their gaze southward, however, union lead- 
ers prepared to follow suit. In the spring of 1946 the AFL and the CIO 
targeted the South with major organizing drives, each vowing to bring at 
least a million southern members into the union fold. If the campaigns 
proved successful, many more southern workers could be expected to con- 
test employers’ power and enjoy expanded protection under federal labor 
laws. By narrowing the North-South differential in wages and working con- 
ditions, moreover, high levels of unionization would likely reduce the 
South’s competitiveness and diminish its appeal as an alternative invest- 
ment site.'° 
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Southern leaders’ concerns about the prospect of unionization were 
closely linked to their fears about challenges to Jim Crow. Within the South, 
elite support for industrialization depended on boosters’ assurances that 
the arrival of northern manufacturing would not interfere with the region’s 
racial status quo. Before and during the war, however, civil rights advocates 
and their allies had fought hard for federal policies promoting equal 
employment opportunity in military industry, and at war’s end they contin- 
ued to press for a permanent Fair Employment Practices Commission 
(FEPC). In early 1948 President Truman openly endorsed a series of recom- 
mendations for countering racial discrimination, and several months later 
the national Democratic Party did the same. These efforts, which reflected 
African American voters’ growing influence inside the party—a political 
home shared uneasily with white southerners—threatened to interfere with 
southerners’ ability to preserve labor-market segmentation along racial 
lines. The CIO in particular aligned itself with the civil rights program, 
supporting the FEPC and, through its political action committee, targeting 
racist, anti-labor southern politicians for removal from their congressional 
seats. In launching the CIO’s southern drive, President Philip Murray 
promised to “deliver to [southern workers] their political and economic 
emancipation.” The campaign would be “only 50 per cent effective,” 
according to TWUA president Emil Rieve, “unless we purge the Congress 
of its labor haters and . . . its rank conservatives.” Union leaders under- 
stood—as did their southern adversaries—that successful organizing in the 
workplace, provisions for equal employment opportunity, and the expul- 
sion of labor’s enemies from positions of power in the federal government 
went hand in hand." 

Like the northern employers whom they hoped to lure southward, 
southern boosters understood that labor’s access to federal power threat- 
ened their region’s business appeal. In July 1948 a number of prominent 
business and agricultural leaders met in Greenville, Mississippi, to discuss 
forming an organization that would represent diverse economic interests 
across the state. The group, the Mississippi Economic Council (MEC), was 
founded later that year. The July meeting, held under the auspices of the 
Delta Council—which represented the delta region’s planters—was initi- 
ated by Greenville’s most avid industrial promoters. Their goal, according 
to Greenville wholesaler Edmund Taylor, was to “protect... against laws or 
minority groups which might keep the state from progressing as it should.” 
United action was needed in both the economic and political arenas, Taylor 
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asserted, because “we’ve gotten to where everything is either run out of 
Washington or an attempt is made to control it out of Washington.” Green- 
ville attorney and cotton planter W. T. “Billy” Wynn—in terms that neatly 
mirrored Frank Masland’s pronouncements—underscored the need for 
mobilization by describing conditions since the war: ““We saw England 
overnight become socialized . . . ; the one country in the world which we 
felt would be a democracy forever. We saw France nationalized overnight.” 
Conditions at home were no better, Wynn contended, for “the business- 
men of America have been mealy-mouthed for all these days. In the mean- 
time the organized labor people of America, subsidized by the government, 
ran the country. You businessmen have sat down, unorganized, and let 
them take it away from you.” In 1950 Walter Sillers Jr—a delta planter 
and speaker of the Mississippi House of Representatives—expressed similar 
views. While claiming to “have no quarrel with labor or labor unions as 
such,” Sillers backed state legislation to limit union activity and attacked 
the CIO’s political objectives, “especially their plan to defeat our 
Mississippi-United States Senators and Representatives and take over the 
political affairs of our country.” 

Capital migration offered northern businessmen and southern boost- 
ers—already committed to impeding labor’s progress—new opportunities 
to counter the union threat. In 1950, for example, Alexander Smith execu- 
tives engaged the Fantus Factory Locating Service to find a new plant site. 
After examining numerous possibilities in several regions, the consultants 
touted Greenville as the most attractive choice. “Mississippi is one of the 
few non-union strongholds of the United States,” Leonard C. Yaseen of 
Fantus told Smith’s Bill Ewing. “There is every indication that with proper 
management you could operate a non-union plant. . . . Probably nowhere 
else in the states under consideration can such outstanding community 
cooperation be obtained.” Because of “fewer restrictions imposed as the 
result of non-union operating conditions,” Smith could simplify personnel 
policies as well as reduce shift premiums and training costs. Hourly wages 
would likely average 40 cents below those in Yonkers ($1.10 compared to 
$1.50)—particularly important since wages and salaries accounted for 
nearly 36 percent of Smith’s operating expenses—and “prevailing custom 
in the area does not require the many fringe benefits called for” in Smith’s 
contract with the TWUA. Greenville’s business and civic leaders confirmed 
that wages in the area’s few industries were low and that unions, where they 
existed, were very weak. According to state employment officials, Smith 
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would have no trouble attracting an ample labor supply in the delta because 
mechanization of farming and federal cutbacks in cotton acreage “have 
thrown a great many people out of work.” Indeed, local boosters showed 
Fantus the results of a “Survey of White Labor” demonstrating the presence 
of a substantial labor surplus; of 2,719 white men and women interested in 
industrial labor, more than 47 percent were unemployed. The Smith case 
was hardly unusual; alongside such factors as proximity to markets and 
access to raw materials, labor costs and conditions were among the key 
variables inducing industrialists to move southward in the postwar years.’ 

Once such deals were consummated, northern employers and their 
southern advocates collaborated to ensure that southern communities 
remained inhospitable to the union cause. In the Smith case, Herbert J. 
“Jack” Potts, who relocated from Yonkers to become Greenville Mills’ first 
plant manager, pursued a range of anti-union techniques. Wary of TWUA 
organizers who might head southward, especially after Smith’s 1954 deci- 
sion to leave Yonkers, Potts met regularly with new employees to warn 
them, “very frankly: “We don’t want a union in this plant.’” He also used 
less coercive methods such as sponsoring company sports teams and host- 
ing Fourth of July picnics and Christmas parties for workers and their fami- 
lies—tactics that had worked to the firm’s advantage in its pre-union days 
up north. Such activities were not carried out entirely independently, how- 
ever. While Smith wanted to offer wages high enough to recruit quality 
workers, management was careful to consult with major employers in the 
area in order to avoid upsetting prevailing wage scales—which could lead 
workers to abandon other firms in favor of the carpet mill. “You start a 
bidding war, you make enemies, so we want to tie in exactly with those 
companies,” Potts explained. In turn, area businessmen helped ensure a 
compliant workforce; according to John W. “Jack” Baskin, the mill’s first 
personnel manager, Smith sought recommendations from local shop- 
keepers, such as corner grocers and gas station owners, who would be well 
placed to influence employees in the event of a union campaign. If a union 
threat did arise, leading citizens were quick to defend new industry; by 
the late 1950s, communities throughout the South were passing ordinances 
requiring registration and licensing of union organizers—complete with 
fines and jail terms for noncompliance—as part of the campaign to attract 
outside firms. Newcomers to the region also benefited from the expertise 
of colleagues already familiar with southern operations; the personnel man- 
ager at James Lees and Sons, a Philadelphia-based carpet company with a 


Capital Flight and “States’ Rights” 89 


long-running Virginia facility, was an old friend of Jack Potts who offered 
suggestions for preserving industrial harmony in the new location, such as 
hiring rural workers with no factory experience and learning to greet 
employees by name.” 

Such cooperation was facilitated by the establishment of personal and 
professional ties between newly arriving executives and the local elite. Soon 
after arriving in Greenville, Jack Potts was elected to the county Chamber 
of Commerce board and became active in the MEC’s Labor-Management 
Relations Committee. Since membership in service organizations was an 
important networking tool, Potts joined the Rotary Club and ensured that 
colleagues joined the Lions and Kiwanis clubs. Potts and his family, along 
with other top plant officials, soon became fixtures at Greenville’s country 
club. In turn, southerners who had helped lure northern industry were 
often rewarded with managerial jobs. In 1949, Baxter Laboratories, a phar- 
maceuticals company that had moved to the delta town of Cleveland, 
named a representative of the Mississippi Power and Light Company 
(MP&L)—a key player in the region’s industrial development program—to 
a management post. Smith officials appointed to the Greenville Mills board 
of directors a local real estate agent and city councilor, Rhodes Wasson, 
who had proved pivotal in recruiting the firm. Jack Baskin was the son-in- 
law of prominent delta planter John S. Kirk, who also served on the Green- 
ville City Council. Such developments reinforced the mutuality of interests 
across regions by blurring the distinction between northern-based employ- 
ers and their southern friends." 

Capital flight stimulated joint anti-labor action not only in local com- 
munities but at the state level as well. Eager to attract northern industry, 
southern governors and legislators offered a host of benefits to business, 
ranging from bond financing and tax abatements to intervention in labor 
disputes. In 1952, for example, the Amalgamated Clothing Workers of 
America won a union election at Rice-Stix Corporation, a garment factory 
established in 1945 at Water Valley through Mississippi’s BAWI plan. When 
workers struck over extension of their union contract to other facilities, a 
judge enjoined them from picketing and Democratic governor Hugh L. 
White (who had launched BAWI during an earlier stint in the state’s highest 
office) sent in the National Guard. That same year White signed legislation 
authorizing five-year local tax exemptions for out-of-state businesses, 
which was passed on an emergency basis to assist Westinghouse Electrical 
Corporation in establishing a Vicksburg plant." 
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All of these efforts were made possible by the relative absence of federal 
authority to shape economic conditions in municipalities, counties, and 
states. The appeal of places such as Greenville as investment climates 
reflected, to a great extent, the reality that regional distinctions enabled 
many southern communities to compete more effectively for industry than 
could their counterparts in the North. In some cases the differentials 
resulted from federal mandates, as with the regional wage variations that 
southerners enshrined in many Depression-era industry codes. More often, 
however, they flowed from a hands-off approach in Washington that gave 
local and state authorities a freer hand in hammering out policy details. 
In the case of unemployment insurance, for example, Fantus staff—when 
assessing Alexander Smith’s options for a new plant site—found wide dis- 
parities between states. In New York State, jobless benefits ranged from $10 
to $26 per week and lasted for twenty-six weeks. In Mississippi, by contrast, 
weekly benefits ranged from just $3 to $20 and were distributed for only 
sixteen weeks. As a result, Fantus personnel reported, turnover rates were 
low in Mississippi because “workers [there] tend to stay on the job.”” Work- 
ers’ compensation insurance rates, also set at the state level, were nearly 
three times higher in New York than in the Magnolia State. Employers 
considering relocation also compared differentials not directly related to 
labor, such as tax rates and utility costs. Public subsidies could prove sig- 
nificant; indeed, Smith executives were drawn by Mississippi's BAWI pro- 
gram and by Greenville officials’ willingness to issue $4.75 million in bonds 
to build a new plant. Not all southern sites were equally appealing; when 
evaluating a small Virginia town for a possible Smith operation, Fantus 
consultants expressed concern about, among other limitations, stringent 
enforcement of state laws governing industrial waste disposal. But it was 
easy enough, in such cases, to find more lenient locations; in Greenville, no 
treatment was required for industrial material discharged into the Missis- 
sippi River—except in the case of “poisonous wastes.”?° 

To preserve these competitive conditions, northern businessmen and 
southern boosters were compelled to carry their anti-labor program into 
the federal realm. In 1947 Congress approved the Taft-Hartley Act, cospon- 
sored by two conservative Republicans, Senator Robert A. Taft of Ohio and 
Representative Fred Hartley of New Jersey. Avidly promoted by NAM and 
the U.S. Chamber, the act imposed a host of restrictions on organized labor. 
Among its provisions was a right-to-work clause allowing individual states 
to outlaw union membership as a condition of work (the “union shop”). 
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Taft-Hartley—decried by unionists across the country as a “slave labor 
act” —was passed overwhelmingly by a Republican-dominated Congress 
elected in the wake of the postwar strike wave. The measure received strong 
support from southerners, however, nearly all of whom were Democrats: 
more than 80 percent of southerners in each house backed the legislation, 
and after President Truman vetoed the measure, 90 percent of southern 
house members and more than 78 percent of southern senators supported 
the successful override. Their actions enraged delegates to the 1947 Missis- 
sippi Federation of Labor (AFL) convention in Jackson, where union offi- 
cers called on attendees to overthrow the “Republican slave bill” by electing 
Democrats who would carry out their party’s platform. Indeed, the atten- 
dees resolved to “give, bequeath, and deed in fee simple” Democratic sena- 
tor James O. “Jim” Eastland Jr.—a prominent delta planter whom they 
lambasted as an abject NAM loyalist—to Senator Taft and the GOP. It was 
perhaps not surprising that Mississippi unionists, lacking any alternative to 
the Democratic Party, depicted their own political representatives as cap- 
tives of the Republican Party. The portrayal unwittingly underscored, how- 
ever, that in the area of labor policy, northern Republicans and southern 
Democrats shared a good deal of common ground.” 

Northern employers and their southern allies found right to work a 
great boon to capital flight. For decades before Taft-Hartley, business lead- 
ers had been fighting to preserve open-shop conditions; between 1944 and 
1946, they achieved victory in five southern and western states. Buoyed 
by Taft-Hartley’s promise to preserve “states rights” on the union-shop 
question, right-to-work advocates threw themselves into new campaigns. 
Their efforts proved effective in both Republican and southern Democratic 
strongholds, and by the end of 1947 they had triumphed in fourteen states. 
In championing right to work, southern leaders often insisted that it would 
make their states more competitive in the fight for northern firms. The 
Delta Council and the MEC took up the cause in Mississippi and won 
passage in 1954. (Several earlier efforts had failed, probably because many 
saw right to work as unnecessary in a largely agricultural state.) The legisla- 
tion quickly became a powerful new weapon in Mississippi’s industry- 
luring arsenal; in updating their promotional materials, Greenville boosters 
added a news release highlighting the large margin of victory, along with 
the full text of the law. Northern businessmen paid close attention to these 
efforts; Chicago-area screw manufacturer William A. Mosow, for example, 
who found Greenville a welcome respite from the UAW in the late 1950s, 
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asserted that his top priority for a new location was a right-to-work state. 
Migratory manufacturers themselves played a key role in promoting the 
measures, as when in the late 1950s, Ralph J. Cordiner—chair of the Gen- 
eral Electric Company (GE) and chief architect of a plant decentralization 
program that moved a significant share of production out of the North— 
stumped for right to work in several states. Such legislation, Cordiner 
noted, was “very definitely . . . a factor in deciding where General Electric 
plants are built.” 

On the heels of Taft-Hartley, northern industrialists and southern 
boosters pursued additional strategies for freeing local and state labor pol- 
icy from federal control. Since the advent of the FLSA, which mandated a 
national minimum wage reaching 40 cents per hour by 1945, unionists had 
been trying to raise the rate. In 1949 the act was amended to allow an 
increase to 75 cents the following year. In 1955 President Dwight D. Eisen- 
hower, a moderate Republican, recommended a hike to 90 cents. While 
NAM, the U.S. Chamber, and numerous industry associations opposed any 
increase, laborites—closely allied with politicians whose regions were losing 
industry—lobbied for $1.25. While eager to boost workers’ earnings 
nationally, pro-labor advocates also hoped that a higher federal standard 
would help narrow regional wage disparities that encouraged capital flight. 
New York governor Averell Harriman, for example, hoped the higher rate 
would protect his state’s economy “from unfair competition by low-wage 
areas of the country.” Harriman argued that “it is the Federal Govern- 
ment’s responsibility to put a stop to that kind of competition.” Harriman’s 
sentiments were echoed not only by unionists but also by some business 
representatives, such as men’s apparel manufacturers, who wanted to stay 
in New York State. Although Republicans and southern Democrats could 
not stop an increase altogether, they managed to cap the minimum at just 
$1. During the 1957-1958 recession, when Eisenhower proposed a tempo- 
rary extension of unemployment insurance benefits, a similar balance of 
forces emerged. Republicans and southern Democrats called for individual 
states’ voluntary participation, arguing that local leaders were best equipped 
to address local problems; indeed, one Georgia official insisted that a man- 
datory program would interfere with “‘states’ rights.” This approach riled 
adversaries such as Harriman, who argued (unsuccessfully) that requiring 
all states to follow “a uniform set of national minimum standards” would 
remove unemployment insurance costs as a factor in the interstate competi- 
tion for industrial firms.” 
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Northern manufacturers and their southern supporters also banded 
together to protect federal policies that facilitated capital flight. By exploit- 
ing federal tax and other loopholes, for example, Royal Little’s Textron 
empire profited from acquiring and then liquidating northern mills. Tex- 
tron also benefited from southern subsidies—in the form of industrial reve- 
nue bonds whose interest was exempt from federal taxation—that helped 
the firm establish southern plants. In late 1951, during the Korean War, the 
TWUA urged federal authorities to deny Textron approval for new south- 
ern facilities, two of them apparently slated for South Carolina; in response, 
that state’s governor, James F. “Jimmy” Byrnes, denounced the union for 
trying to preserve inefficient northern mills. Also during the war, Charles 
E. Wilson—Ralph Cordiner’s predecessor and mentor at GE—oversaw a 
federal program to promote industrial dispersal as a form of protection 
against atomic attack. The plan unleashed controversy over whether high- 
unemployment areas should receive preferential consideration for military 
contracts—a proposal warmly embraced by congressional representatives 
from New England, which was rapidly losing textile and other labor- 
intensive industry, but fiercely resisted by southern politicians who stood 
to gain from procurement policies that privileged southern locales. When 
southern inducements came under fire, northern businessmen rose to their 
defense. In mid-1953, after the Federal Deposit Insurance Corporation 
deemed BAWI bonds too risky for some Mississippi municipalities, repre- 
sentatives of northern companies that had relocated to the state—including 
Smith and Baxter Labs—traveled to Washington to testify on the subsidy 
program’s behalf.” 

As northern and southern leaders worked together to promote shared 
economic interests, they moved toward greater political unity as well. At 
the July 1948 meeting that helped create the MEC, Greenville’s Edmund 
Taylor urged business leaders to “fight for states’ rights for economic rea- 
sons just as we’re fighting for states’ rights for political reasons.” His 
remarks came barely a week before the Democratic National Convention, 
from which some southern delegates angrily withdrew in order to form the 
States’ Rights Democratic (Dixiecrat) Party, dedicated to preventing federal 
interference with racial segregation in the South. In November the Dixie- 
crats carried Alabama, Louisiana, Mississippi, and South Carolina. The par- 
ty’s leadership included some of the region’s most avid industrial recruiters, 
including its presidential and vice-presidential candidates—South Carolina 
governor Strom Thurmond and Mississippi governor Fielding Wright, 
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respectively—as well as Mississippians Walter Sillers and Hugh White. 
MP&L officials reportedly donated a substantial sum to the new party, and 
key figures in southern business organizations, such as the Arkansas Free 
Enterprise Association (which had spearheaded its state’s successful right- 
to-work effort) and Associated Industries of Florida, backed the movement 
as well. Many Dixiecrats had no intention of abandoning the Democratic 
Party; rather, they hoped to compel the party to abandon its growing com- 
mitment to civil rights. Some, however, acknowledged a greater affinity 
with Republicans and saw the Dixiecrat revolt as, in historian Kari Freder- 
ickson’s words, “a means to creating a more viable two-party system in the 
south.”?5 

During the 1950s, the shared commitment to a “states’ rights” agenda 
further narrowed the political distance between northern industrialists and 
their southern allies. In 1956 Pulitzer Prize-winning journalist and Green- 
ville booster Hodding Carter Jr. recorded the many changes his city had 
undergone since Alexander Smith arrived. “The civic clubs gained new 
members, the country club got some exceptional golfers, and Greenville’s 
voting rolls acquired some Republicans,” he wrote. “We have profited in 
many ways from these new neighbors whose backgrounds, experience and 
thinking are often so different from our own.” But was the newcomers’ 
thinking so different from that of their southern hosts? In 1952 many for- 
mer Dixiecrats—including pro-industry boosters Billy Wynn of Greenville 
and Governor Jimmy Byrnes of South Carolina—swung their support to 
the Republican presidential candidate in a “Democrats for Eisenhower” 
campaign. Eisenhower not only carried four southern states (Florida, Ten- 
nessee, Texas, and Virginia) but also received support ranging from about 
35 percent to nearly 50 percent of the vote in the four states that had gone 
Dixiecrat in 1948. In the wake of the 1954 Brown v. Board of Education 
decision, southern segregationists launched a virulent campaign of “mas- 
sive resistance” against racial integration and federal power; Mississippi’s 
Jim Eastland led the way in calling for “a people’s organization” that would, 
among other actions, “return the control of our government to the people,” 
protect “free enterprise,” and fight the CIO and the U.S. Supreme Court as 
well as the National Association for the Advancement of Colored People. 
In the 1956 presidential race, Eisenhower, who had sought to dissociate 
himself from Brown, picked up two more southern states (Kentucky and 
Louisiana). By 1958 southern Democrats had formed an alliance with 
northern Republicans, NAM, the U.S. Chamber, and others opposed to 


Capital Flight and “States’ Rights” 95 


judicial activism as a means of federal control. As these developments sug- 
gested, white southerners’ brand of political conservatism seemed increas- 
ingly in sync with that of the GOP.” 

The 1964 presidential race further solidified the political bonds between 
corporate migrants and their southern friends. Arizona senator Barry Gold- 
water, angling for the Republican nomination, embodied precisely the com- 
bination of anti-unionism and opposition to federal regulation that 
conservatives—whether northern or southern—held dear. Leading propo- 
nents of capital flight, including Robert Wood and Ralph Cordiner, were 
among his staunchest supporters, with Cordiner serving as the Republican 
National Committee’s finance chair during the campaign. Goldwater also 
attracted the enthusiastic backing of southern boosters. In the fall of 1963, 
Greenville Chamber of Commerce president Robert O. May invited the 
candidate to address the group’s annual meeting the following year. Green- 
ville, Mississippi, according to May, was a “good Republican community” 
where Goldwater—not yet chosen as his party’s standard-bearer—enjoyed 
a “strong following”; the county had just voted for the state’s Republican 
gubernatorial candidate by a two-to-one margin and, May suggested, 
“could be the beach-head for the Republican Party in this part of the Mid- 
South.” Had Goldwater accepted, Jim Eastland—still a Democrat—would 
have delivered the introductory remarks. In addition to Arizona and Geor- 
gia, the Republicans carried the same states where the Dixiecrats had tri- 
umphed; indeed, Goldwater received higher shares of the vote totals in his 
southern strongholds (ranging from 54 percent in Georgia to 87 percent in 
Mississippi) than in his own home state (just over 50 percent). 

As the conservative cross-regional alliance grew stronger, laborites 
found it increasingly difficult to hamper industry’s freedom of movement 
and lessen competition between the states. Capital mobility undermined 
unionism not only in southern communities but also in northern locales. 
As corporate leaders reduced their reliance on older locations, they dis- 
posed of obsolete facilities, removed equipment, and discharged redundant 
employees. These actions, by diminishing the size and strength of unions, 
hindered organized labor’s ability to defend workers’ interests. When 
employers tried to maximize leverage by threatening to abandon northern 
operations in favor of more hospitable climates, northern workers—made 
especially vulnerable to such pressures by a series of recessions between the 
late 1940s and the early 1960s—often felt compelled to accept concessions 
and temper their own demands.”* 
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The weakening of union power in the workplace was accompanied by 
diminished political returns. In 1949 the Truman administration rebuffed 
a union-led effort to repeal Taft-Hartley, and a coalition of Republicans 
and southern Democrats succeeded in blocking labor’s move. Overturning 
the right-to-work provision remained high on the union agenda, and even 
the national Democratic Party, in its 1960 and 1964 platforms, appeared to 
share labor’s view. President John F. Kennedy, however, feared alienating 
the southern wing of his party and took no action to further labor’s goal. 
A new opportunity arose in 1965 when President Lyndon B. Johnson, 
pushed by union leaders, publicly declared his support for repealing right 
to work. The nation’s unions launched an intensive lobbying campaign and 
mobilized union members and allies on a massive scale. Right to work, 
they argued forcefully, encouraged firms to relocate to low-wage southern 
settings; indeed, according to the UAW’s Walter Reuther, it represented “a 
cynical states’ rights surrender of human rights and federal power over 
national labor relations.”” NAM, the U.S. Chamber, and other business 
groups bitterly resisted the union campaign. Although a House majority 
agreed to scrap the right-to-work provision, Senate Republicans and south- 
ern Democrats—some of whom, including Strom Thurmond, had joined 
the GOP—successfully filibustered to preserve the clause. Johnson proved 
unwilling to bring the full weight of his power to bear on behalf of the 
unions, suggesting that even labor’s allies could not be counted upon to 
impede capital mobility or oppose “‘states’ rights” in the economic realm.” 

By the late 1960s, corporate migrants and their southern advocates had 
made considerable progress in maximizing the advantages of capital flight. 
In coalescing around a “states’ rights” program that privileged local, state, 
and regional initiative over federal power, pro-business northerners and 
southerners helped weaken unionism while expanding conservative influ- 
ence in national economic and political affairs. Their efforts laid the basis 
for the intensified competition for industrial and, increasingly, commercial 
investment that in recent decades has become commonplace among des- 
perate communities, states, and regions throughout the United States. 
Moreover, their successes foreshadowed “neoliberal” international devel- 
opment strategies—premised on suppression of workers’ rights and curtail- 
ment of government regulation—that U.S. policymakers and their overseas 
allies have touted as the key to economic progress around the globe. 

These developments suggest the need to reexamine the popular notion 
of a postwar “social contract,” in which U.S. business leaders presumably 
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offered economic security and stability to employees in return for industrial 
peace. As the study of capital migration makes clear, many northern-based 
employers moved aggressively against organized labor in the postwar 
period. Working closely with southern segregationists, they attacked work- 
ers’ well-being not only by shifting production to new locations but also by 
undermining union campaigns to harness federal power on labor’s behalf. 
Through their actions, they helped unleash a cross-regional conservative 
movement in which anti-unionism played, and continues to play, a pivotal 
role. 


Orval Faubus and the Rise of Anti-Labor 
Populism in Northwestern Arkansas 


Michael Pierce 


In March 1914, the Bache-Denman Coal Company abrogated its contract 
with the United Mine Workers of America (UMWA), announced that its 
seven mines in Sebastian County, Arkansas, would operate on a nonunion 
basis, evicted union families from company housing, and began bringing 
in scab miners from Tennessee and heavily armed thugs of the Burns Detec- 
tive Agency. These actions provoked a confrontation in which union mem- 
bers and local residents routed the guards and took over Prairie Creek Mine 
No. 4. The miners promptly flooded the shaft and strung a banner from the 
tipple declaring, ““rHIs Is A UNION MAN’S CouNTRY.” Through the summer, 
armed union members alongside deputy sheriffs and local constables bat- 
tled company guards and federal marshals. Writing about these events eight 
years later, U.S. Supreme Court chief justice William Howard Taft, who 
had adjudicated some of the nation’s most vicious labor disputes, expressed 
dismay: ““The vicinage was so permeated with union feeling that the public 
officers did not hesitate to manifest their enmity toward the non-union 
men.” Southern Sebastian County did not witness a civil war in the spring 
and summer of 1914 but rather a united community rising in defense of a 
trade union and its members.! 
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During the first half of the twentieth century, this type of labor and 
anticorporate radicalism was endemic in hills and valleys of northwestern 
Arkansas, home to what historian James Green describes as “grass-roots 
socialism.” Clergymen, such as Thomas Hagerty Jr. and Claude Williams, 
used their pulpits to enunciate visions of Christianity that they insisted were 
compatible with the teachings of Karl Marx—Williams would become a 
Communist while in a Sebastian County jail in the 1930s, and Father Hag- 
erty would leave his Van Buren parish to become the ideological father of 
the Industrial Workers of the World. Socialist orators—Mother Jones, 
Oscar Ameringer, Eugene Debs—crisscrossed the region, holding encamp- 
ments and spreading an anticapitalist gospel, and Debsian socialists estab- 
lished Commonwealth College in Polk County for those wanting more 
formal education.’ 

Socialists, though, were not the only Arkansans to enunciate pro-union 
or anticorporate ideals. The region’s mainstream Democrats drank heavily 
at the same trough. Critics derided the era’s most successful politician, 
three-term governor and twice-elected U.S. senator Jeff Davis, as the “Karl 
Marx of the Hillbillies” for his willingness to take on the corporations that 
he saw as threatening Arkansans. Davis warned, “The war is on .. . knife 
to knife, hilt to hilt, foot to foot, knee to knee between the corporations of 
Arkansas and the people. . . . If I win this race I have got to win it from 
every railroad, every bank, and two-thirds of the lawyers.” Less flamboy- 
antly, Congressman John C. Floyd, a Bentonville native, coauthored the 
Clayton Act to prevent the formation of powerful corporations and protect 
trade unions from antitrust regulations.’ 

By the end of the twentieth century, though, labor and anticorporate 
radicalism had nearly vanished from northwestern Arkansas, the region 
becoming home to anti-union behemoths Wal-Mart, Tyson Foods, and J. B. 
Hunt Trucking.‘ No one personified this transformation as much as Gover- 
nor Orval Eugene Faubus, who was born into an Ozark socialist family in 
the early twentieth century. First elected governor with the support of a 
biracial coalition put together by the Arkansas labor movement, he later 
enunciated an anti-labor populism that resonated throughout northwest 
Arkansas. Much like Sam Walton and Don Tyson would, Faubus cast him- 
self as the defender of Arkansas’s white working class, protecting it from a 
labor movement dominated by outsiders and intent on undermining tradi- 
tional values. The transformation of northwest Arkansas has many causes, 
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but the Faubus-led white backlash against integration at Little Rock’s Cen- 
tral High helped remake the region into an anti-union stronghold. 


A line running from its northeastern corner to its southwestern one divides 
Arkansas. To the north and west are the rugged Ouachita and Ozark Moun- 
tains with the Arkansas River valley running between them. To the south 
and the east are the Arkansas delta and southern gulf plains. This geography 
gave way to different types of economic development and settlement pat- 
terns. In the east and the south, plantation agriculture, especially cotton 
production, took hold, and the region resembled other Deep South areas 
in terms of slavery, paternalistic politics, and economic stratification. The 
Arkansas highlands, on the other hand, were settled mostly by small-scale 
and subsistence farmers with neither the capital nor the need for slaves. In 
fact, by 1860 many in the region had come to see slavery as a threat to their 
republican ideals. An antebellum miner in Sebastian County later recalled 
that his neighbors were “too poor to own slaves and hated the system as 
heartily as either Horace Greeley or Wendell Phillips.” This hatred did not 
suggest sympathy for those enslaved but rather resentment at the political 
and economic power that slavery afforded the planter class. Not surpris- 
ingly, the Arkansas highlands became a Unionist stronghold during the 
Civil War, sending thousands of men into the Union ranks. 

In the late 1880s, a deepening agricultural crisis, mostly blamed on rail- 
roads and banks, and resentment at the merchants and planters who domi- 
nated the Democratic Party pushed many of Arkansas’s poor farmers and 
workers into a biracial political alliance. The Union Labor Party—mostly 
white farmers and Knights of Labor—and the Republican Party—largely 
African American—fused in 1888 and 1890, challenging the Democrats 
who had redeemed the state in 1874. To combat this biracial challenge, the 
Democrats first resorted to fraud, violence, and assassination. But in the 
early 1890s, when those methods invited unwanted congressional attention, 
Democrats invoked Jim Crow to keep the working classes divided by race 
and enacted a poll tax and other ballot reforms to limit nonelite voting.® 

The rise of Jim Crow transformed northwestern Arkansas. The region 
became home to an especially virulent form of Negrophobia. After 1900, 
towns witnessed pogroms intent on driving the small African American 
population from the region. Most communities became “sundown towns,” 
that is places where African Americans were not tolerated after nightfall. 
Only three Ozark towns—Fayetteville, Bentonville, and Eureka Springs— 
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and a few more along the Arkansas River would allow African Americans 
to reside within their limits.” 

Some of the increased racial hostility can be traced to the poll tax. By 
the early twentieth century, eastern Arkansas planters had begun manipu- 
lating poll tax receipts in ways that allowed them to vote on behalf of their 
mostly black tenants and sharecroppers. This prompted many of those 
from the northwestern part of the state to see African American voting as 
corrupting the political process and threatening the prospects of white hill 
farmers and workers. Ironically, when politicians from the highlands 
pushed to disfranchise African Americans more completely, the state’s 
urban blacks found allies among the planter class who feared the end of 
poll tax manipulation. These strange bedfellows prevented the complete 
disfranchisement of African Americans, much to the anger of many whites 
in northwestern Arkansas.* 

With few exceptions, the region’s anticorporate/pro-union radicals 
embraced this racism. Trade unions, including the UMWA, insisted on 
keeping “white” jobs beyond the reach of black competitors. No one articu- 
lated the region’s blend of economic radicalism and virulent racism as 
forcefully or as crudely as the Karl Marx of the hillbillies. “The Negroes 
ought to be disfranchised,” Jeff Davis told one crowd, “because you can’t 
educate a nigger. I would be glad to see the United States deport them. 
They look like apes.” Even the radicals at Commonwealth College refused 
to accept African American students, insisting somewhat disingenuously 
that they did not want to offend local customs.? 

Orval Eugene Faubus was the product this environment, born into a 
Socialist and fiercely pro-union family in Madison County in 1910. The 
county’s handful of African Americans made up just 0.28 percent of the 
population that year, and Faubus grew up without any meaningful contact 
with blacks. The origin of Faubus’s first name is unknown, but his father, 
Sam, selected the middle name to honor Eugene Debs. Of the ten charter 
members of the Mill Creek Local of the Socialist Party, four were named 
Faubus, and the beginning of World War I pushed the family to greater 
activism, prompting the arrest of Sam Faubus for “distributing seditious 
literature and uttering numerous disloyal remarks concerning the conduct 
of the war.” After the war, the charges disappeared, but Sam, who supple- 
mented his farm income by working as a migratory lumberman and joined 
the Industrial Workers of the World, continued to espouse Socialism. By 
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the 1930s, Orval appeared to be following in Sam’s footsteps, defending 
Socialism in public debates and attending Commonwealth College.!° 

The Great Depression and the New Deal spurred efforts to build 
another biracial political coalition of Arkansas’s working people. At the 
center of this effort was the Southern Tenant Farmers’ Union (STFU), 
established in eastern Arkansas in 1934 by black and white sharecroppers 
and tenant farmers angered at New Deal farm policy. Ties developed 
between the STFU and western Arkansas radicals, especially those at Com- 
monwealth College or associated with the UMWA." Although the STFU 
foundered, World War I-fueled industrialization and the arrival of the 
Congress of Industrial Organizations (CIO) only increased the prospects of 
both African American unionization and some sort of biracial labor alliance 
to challenge the prerogatives of Arkansas’s elite. The CIO so frightened the 
planters, utility magnates, and bankers who controlled much of Arkansas 
politics that they pushed through the legislature a draconian “anti-labor 
violence” measure in 1943 and convinced voters to approve the nation’s 
first “right-to-work” law a year later, despite the opposition of most of 
those in the northwestern part of the state.” 

The passage of such laws made it more difficult for unions to organize, 
but it also convinced Arkansas’s labor leaders of the need for a political 
alliance of trade unionists, other working-class whites, small farmers, and 
African Americans. Only through the mobilization of these forces did the 
labor movement have any chance of repealing the right-to-work law and 
the anti-labor violence statute, curtailing the power of planters and busi- 
nessmen, and expanding the New Deal.'? Arkansas labor leaders were not 
necessarily racial egalitarians or advocates for African American rights 
(though some were), but they realized that the working classes of both races 
shared common economic concerns. 

After World War II, the Arkansas labor movement found an ally in 
Sidney S. McMath, the ambitious prosecuting attorney and decorated vet- 
eran who had defeated the political machine that protected illegal gambling 
in Hot Springs, a Ouachita Mountain spa town. From 1947 through the 
mid-1960s, McMath and the state’s labor movement led efforts to build 
a biracial working-class political coalition.’* Bringing together lower and 
working-class whites, especially those in northwestern Arkansas with a long 
history of Negrophobia, and African Americans, long suspicious of most 
white-led endeavors, required a deft touch, and for a while it looked as 
though McMath and the labor movement might succeed. 
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McMath won the first of his two terms as governor in 1948, successfully 
navigating the controversies surrounding Truman’s civil rights proposals 
and the Dixiecrat revolt. McMath never openly embraced Truman’s pro- 
gram for fear of alienating working-class whites, but he appealed to black 
voters by calling for increased political and economic opportunities for all 
Arkansans, castigating politicians who stirred up racial animosity, and bat- 
tling those who wanted the state’s Democratic Party to endorse the Dixie- 
crats. As Arkansas’s NAACP president Daisy Bates later wrote, McMath 
won by doing well in those areas where “labor and Negro votes were 
strong.”!5 

During his 1948 run for governor, McMath met Orval Faubus, who 
entered politics after returning from the service. The ambitious, charming, 
and gregarious Faubus campaigned hard for McMath, speaking throughout 
the Ozarks. Faubus then joined McMath’s administration, first as highway 
commissioner and later as the governor’s administrative secretary. Faubus 
emerged as the most liberal voice in an administration that increased aid 
for African American schools, brought blacks into the Democratic Party, 
continued to integrate the state’s universities, pardoned those prosecuted 
under the state’s draconian anti—labor violence statute, extended the reach 
of rural electrical cooperatives, and fought the state’s powerful Dixiecrat 
element. Although Arkansas did not repeal its right-to-work law or anti— 
labor violence statute, McMath’s two terms as governor convinced the 
state’s union leaders that biracial working-class politics offered the only 
hope of increasing aid to education, expanding the welfare state, and ending 
the paternalistic politics that still characterized much of Arkansas. 

After being turned out of office in 1952, McMath decided to challenge 
Senator John L. McClellan, who was up for reelection in 1954 and had a 
long anti-labor record. According to the Arkansas CIO, McClellan had 
voted “against the right to strike, for the use of injunctions in labor dis- 
putes, to prohibit company-wide collective bargaining, for Taft-Hartley, to 
weaken wage and hour [laws], reduce the minimum wage, [and] against 
union shops.”'* To provide McMath and his chief political strategist, Henry 
Woods, with income to support their families, the Arkansas State Federa- 
tion of Labor employed the pair as legal counsel, and the state’s CIO federa- 
tion and dozens of local and international unions put McMath and Woods 
on retainer. These unions expected to receive legal services but were more 
interested in sustaining McMath’s political career and defeating McClellan. 
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The ambitious Faubus, though, went back to the Ozarks to plan his political 
future, one that would put him into the governor’s office in 1954.” 

Faubus owed his election that year to organized labor’s efforts to defeat 
McClellan. The first phase of the labor campaign began in March 1953 
when McMath met with CIO political director Jack Kroll, CIO president 
Walter Reuther, AFL president George Meany, and the leaders of the rail- 
road brotherhoods. McMath told the labor leaders that the key to defeating 
McClellan was to get as many African Americans, trade unionists, and 
members of the Farmers’ Union and rural electrical cooperatives as possible 
to pay their poll taxes before the October 1, 1953, deadline to vote in 1954. 
The labor chieftains agreed, bankrolling a massive program to help these 
constituencies to pay their poll taxes.'* 

On May 18 and 19, 1953, McMath, Woods, Arkansas Industrial Union 
Council (CIO) officials, Arkansas State Federation of Labor (AFL) leaders, 
and African American activists met to plan the poll tax campaign. Both 
federations launched high-profile efforts to convince working-class whites 
to become eligible to vote. To help with the campaign among blacks, the 
CIO’s Political Action Committee dispatched Philip Weightman, its chief 
African American organizer, to Arkansas. Working behind the scenes, 
Weightman brought rival and often-antagonistic African American leaders 
together in the Citizens’ Committee. Weightman oversaw much of the 
committee’s activity, devising its structure, showing activists the canvassing 
methods the CIO had developed in the urban North, providing fliers and 
other registration materials, and bringing in Chicago congressman William 
Dawson for what some considered to be Arkansas’s largest African Ameri- 
can political rally since the 1890s. The Citizens’ Committee fell short of its 
goal of making one hundred thousand blacks eligible to vote, but Weight- 
man and state labor leaders thought that the number of poor and working- 
class voters had increased enough to give McMath and other liberal candi- 
dates fighting chances.!” 

One of those liberals was Faubus, who decided to challenge Governor 
Francis Cherry, the man who had defeated McMath two years earlier. 
Although discouraged from running by Woods and McMath, who feared 
his presence would mobilize additional Cherry supporters who would also 
vote for McClellan, Faubus was close enough to the McMath organization 
to know that labor and black groups had already made record numbers 
eligible to vote. But Faubus was more than just riding McMath’s coattails; 
he was a formidable candidate in his own right. Labor journalist Victor Ray 
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later explained that Faubus delivered a populist message that “‘assuaged a 
hunger in Arkansas labor as definite as its hunger for the cornbread and 
beans that so many of its members had grown up on.””° 

McClellan narrowly defeated McMath in the Democratic primary, a 
contest that witnessed the widespread manipulation of poll tax receipts in 
the plantation counties of eastern Arkansas. Henry Woods asserted, “I can 
show you township after township in this state where a plantation owner 
goes down and buys [600] or 700 poll taxes and those [600] or 700 are 
voted on election day and there is not a dozen people that show up at the 
polls.” He concluded, “You know that they used that very system to steal 
the senate election from us.””! 

Faubus, though, forced Cherry into a runoff, and McMath, Woods, the 
Arkansas labor movement, and their African American allies swung behind 
his candidacy. During the runoff, Cherry charged that Faubus was unfit to 
be governor, citing his time at Commonwealth College and his radical past. 
Faubus, caught off guard, turned to Woods, who, working with other 
McMath supporters, devised a response: Faubus attacked Cherry for 
McCarthy-style red-baiting and disingenuously claimed that he had briefly 
attended Commonwealth because he was too poor to go elsewhere. The 
response righted Faubus’s campaign, allowing him to eke out a narrow 
victory. Daisy Bates later attributed Faubus’s election to “labor, Negroes, 
and liberals in the cities” who “‘assumed he had liberal inclinations because 
of his association with the McMath machine.”” 

Faubus’s gubernatorial victory, the election of a Teamster lawyer in the 
attorney general race, labor’s alliance with African Americans, and several 
successful organizing campaigns convinced one CIO official that organized 
labor had a brighter future in Arkansas than any other southern state. He 
told the political staff of the recently merged AFL-CIO, “[T]he program 
there will make some important history there in the next few years... . 
Keep an eye on Arkansas.””> Also eyeing Arkansas was conservative colum- 
nist Westbrook Pegler, who warned of labor’s growing influence in Arkan- 
sas. He claimed that Faubus and McMath were more dangerous than Harry 
Bridges or Alger Hiss.” 

McMath’s defeat, though, angered Arkansas labor leaders. The state’s 
two federations concluded that the poll tax was hindering efforts to remake 
Arkansas along liberal lines. Not only did the poll tax discourage the voting 
of working-class blacks and whites, it had facilitated the fraudulent voting 


106 Region, Race, and Resistance to Labor 


that had caused McMath’s defeat. In the summer of 1954, the two federa- 
tions formed Labor’s Joint Educational Committee (LJEC) to convince the 
legislature to place a constitutional amendment repealing the poll tax on 
the ballot. If the legislature failed to act when it met in early 1955, the LJEC 
would then use the initiative process to put the amendment before voters. 
For the rest of 1954, Governor-elect Faubus met regularly with LJEC, help- 
ing coordinate the effort.” 

On January 15, 1955, four days after his inauguration, Faubus appeared 
before the Arkansas Industrial Union Council’s annual convention. He 
publicly credited the state’s labor movement for his defeat of Francis Cherry 
the previous year. “You made the difference in my victory,” he told the 
integrated audience in Little Rock. The governor promised to repay the 
labor movement by working for the elimination of the poll tax and the 
creation of a simple registration system. Faubus admitted that the one- 
dollar poll tax was not a financial burden but told the audience that he 
opposed the tax on principle. No one, he insisted, should have to pay for 
the right to vote.” 

Making no headway with the 1955 general assembly, LJEC began pre- 
paring to repeal the poll tax through an initiated act on the November 1956 
ballot. This process began in March 1955 when Faubus, McMath, Woods, 
and LJEC chairman Odell Smith met with CIO PAC director Jack Kroll to 
ask that Phil Weightman be sent to the state for another poll tax campaign 
among African Americans. Increasing the number of blacks eligible to vote 
in 1956 would not only help repeal the poll tax but would also increase 
Faubus’s reelection chances.” Weightman returned to Arkansas that sum- 
mer, helping black civic groups with their poll tax drives, while the state’s 
two labor federations launched campaigns to convince members to become 
eligible to vote.?® 

Having worked together during the McMath campaign and to repeal the 
poll tax, Arkansas’s two labor federations merged in March 1956, becoming 
the first state federation to do so. Faubus attended the merger convention to 
again pledge his support for the abolition of the poll tax. The governor 
declared that he had opposed the tax for over twenty-five years and recalled 
“people back home [who] were so poor that they did not have the money at 
the right time to pay their poll tax and were left disfranchised.”” 

Just as labor’s effort to repeal Arkansas’s poll tax was picking up steam, 
massive resistance hit the state. In the sixteen months after the Brown 
decision, several school districts in northwestern Arkansas, where the small 
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number of black students made the maintenance of segregation very expen- 
sive, had integrated with little public disturbance or protest. An NAACP 
official even called Arkansas “the bright spot of the South” in 1955, and 
the Chicago Defender asked, “Has Arkansas Gone Liberal?”*° But this quiet 
ended in the late summer of 1955 as segregationist forces mobilized to stop 
the integration of schools in Hoxie, a railroad town on the edge of the 
Arkansas delta about seventy miles northwest of Memphis. Led by Little 
Rock attorney Amis Guthridge and Jim Johnson, an ambitious former state 
senator from south Arkansas, segregationists quickly tapped into wide- 
spread opposition to school integration. Much of the segregationist agitation 
came from the lower and working-class whites that the labor movement 
had worked hard to bring into a political coalition with blacks. Johnson 
hoped to use the groundswell of support for segregation to defeat Faubus in 
the following year’s gubernatorial election. To help his campaign, Johnson’s 
supporters placed a measure on the November 1956 ballot that would allow 
the state to nullify any federal law or court ruling that it found to be 
unconstitutional.*! 

Arkansas labor leaders misunderstood the nature of the segregationist 
movement, insisting that it had little grassroots support and was simply a 
“Trojan horse” designed to destroy the labor movement by disrupting the 
emerging political alliance between poor and working class blacks and 
whites, much the same way that Jim Crow and disfranchisement destroyed 
the efforts to unite blacks and whites during the Populist era. The leaders 
of the Arkansas AFL-CIO insisted that the true intent of Johnson’s nul- 
lification amendment was to allow the state to block application of the 
National Labor Relations Act and Fair Labor Standards Act. The labor 
movement’s strategy was to attack segregationist leaders as bent on destroy- 
ing the labor movement.” 

The rise of massive resistance served as the opening wedge between 
Faubus and the labor movement. Faubus had been pretty liberal on civil 
rights during his first term, bringing African Americans onto the state 
Democratic Central Committee, integrating the state’s undergraduate insti- 
tutions, and encouraging the removal of segregation in public transit. He 
had also refused to come to the aid of those resisting local desegregation 
efforts, insisting that school matters were purely local concerns. But the 
politically ambitious Faubus understood something that the leaders of the 
Arkansas labor movement did not—massive resistance was not imposed on 
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the white working class by business forces or conservative politicians; it was 
a grassroots movement with widespread appeal.* 

Faubus responded to Jim Johnson’s challenge in 1956 and the ground- 
swell of opposition to integration by portraying himself as a less rabid 
segregationist. To help his campaign, Faubus placed two more mild segre- 
gationist measures for the fall ballot: a pupil assignment plan and a resolu- 
tion on interposition. When Faubus made statements in favor of school 
segregation, labor leaders were not happy but saw it as an election gambit 
and assumed that once the nomination was secured he would revert to 
form. Of course, the Arkansas AFL-CIO backed Faubus with all of its 
resources, as did many of the state’s black leaders.** 

Although Faubus beat Johnson in the July primary, the three segrega- 
tionist measures remained on the November ballot alongside labor’s initia- 
tive to repeal the poll tax. The Arkansas AFL-CIO’s Executive Committee 
called for voters to defeat the three segregationist measures. The labor lead- 
ers were especially troubled by the interposition and nullification proposals, 
warning if the measures passed “labor could lose all of the great gains it has 
made under . . . federal legislation,” and they looked to Faubus for help 
with the poll tax repeal.* 

Arkansas AFL-CIO president Odell Smith had received assurances that 
Faubus, having safely made it through the party’s primary, would come out 
forcefully for the repeal of the poll tax. The governor’s chief of staff had 
promised that Faubus’s Labor Day address would contain such an endorse- 
ment. But Faubus’s speech made no mention of the poll tax. Ten days later, 
the Faubus-controlled state Democratic convention refused to endorse the 
repeal of the poll tax, effectively ending any hope of the measure’s passage. 
Faubus never explained his decision, but Arkansas AFL-CIO leaders 
assumed that the governor did not want to be publicly associated with 
any measure that might be seen as beneficial to blacks. Arkansas labor felt 
betrayed—Faubus had sided with the segregationists, supporting the reso- 
lution on interposition but not lifting a finger to repeal the poll tax. The 
prospects of maintaining the biracial coalition that labor had worked so 
hard to forge were starting to dim. Faubus and Arkansas labor leaders 
began to part ways, the governor throwing in with the segregationist 
movement and the labor movement continuing efforts to build a biracial 
political coalition to make the state more conducive to trade unionism and 
liberalism.*° 
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The rift between Faubus and the labor movement became a chasm in 
September 1957. During the summer of 1957, Faubus confided to Arkansas 
labor leaders that he was going to prevent the integration of Little Rock’s 
Central High. Arkansas AFL-CIO executive secretary Wayne Glenn spent 
five hours at the governor’s mansion trying to convince Faubus to allow 
the Little Rock school board to proceed with its limited integration plan, 
but he got nowhere with the governor.” On the eve of the 1957 school year, 
Arkansas AFL-CIO president Odell Smith issued a statement supporting 
the peaceful integration of Central High, and Orval Faubus called out the 
Arkansas National Guard to block the arrival of the Little Rock Nine.* 
Faubus’s actions that fall and winter won widespread approval around the 
state, the governor becoming a hero to many of Arkansas’s working-class 
whites. 

The leaders of Arkansas’s labor movement made their displeasure with 
the governor’s action known during Faubus’s 1958 bid for a third term. 
The Arkansas AFL-CIO came forward as the only major white-led civic 
organization in the state to oppose the governor’s reelection. When repre- 
sentatives of some thirty thousand trade unionists met in May 1958 for the 
biannual meeting of Arkansas AFL-CIO’s Committee on Political Educa- 
tion, Odell Smith, Wayne Glenn, and federation leaders convinced dele- 
gates—by a vote of ninety-seven to twenty-nine—to censure Faubus for 
failing to honor his commitments to the labor movement and betraying the 
interests of the state’s workers. Delegates did this even though they knew 
the enormously popular Faubus would easily win reelection. The resolution 
of censure focused mostly on economic issues, carefully avoiding mention 
of the Little Rock crisis or integration.” 

But the wording of the censure resolution fooled no one. An Arkansas 
Gazette editorial asserted that labor leaders were angry with Faubus “for 
using the segregation issue as a device for diverting the Southern working 
man’s attention from what they regard as his proper goals and thereby 
weakening the entire labor movement.’ Faubus himself insisted that the 
labor leaders opposed him “because I would not put my National Guard 
out at Central High School and bludgeon my own people [i.e., white segre- 
gationists].”*! A segregationist probably got it right when she argued that 
“the labor bosses aren’t pleased at all that integration of the races in the 
South has struck a snag in the governor’s stand for States’ Rights. . . . This 
is their dogma: ‘Only when racial segregation in the South is ended can 
labor find the strength to forced closed shops.’”” 
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Facing no serious opposition in his reelection bid, Faubus responded to 
labor’s censure with a vengeance. He centered his reelection campaign 
around vicious attacks on the labor movement, turning his populist rheto- 
ric against Arkansas AFL-CIO officials in hopes of removing his last rivals 
for the allegiance of the state’s white working class. Knowing that his sup- 
port among whites in eastern and southern Arkansas, areas with large Afri- 
can American populations, was secure, Faubus spent most of his campaign 
in northwest Arkansas, where the small black population made the pros- 
pects of school integration less threatening.** Faubus did not condemn 
trade unionism per se, but he cast himself as the defender of southern white 
working-class values against the encroachments of a liberal elite led by 
Smith, McMath, and Woods. 

Faubus formally kicked off his reelection campaign in Springdale, a 
poultry center in Washington County, on July 1, 1958. There, in the com- 
pany of chicken magnate John Tyson and his son Don, the governor 
charged that “outsiders” doing the bidding of national AFL-CIO president 
George Meany were interfering in the Arkansas gubernatorial campaign, 
directing local trade unionists to oppose Faubus and threatening to revoke 
the charters of those local federations that refused.“ 

Faubus followed up these charges two days later, providing more details 
to an audience in Mountain Home. There he asserted that “‘self-appointed 
and outside-anointed king makers,” led by Smith, McMath, and Woods 
and directed by labor officials in “Washington, New York, and Detroit,” 
had forced the measure censuring him through the Arkansas AFL-CIO 
meeting despite the opposition of most delegates. Faubus concluded that 
the ultimate purpose of labor’s effort was to install Daisy Bates—the state’s 
NAACP director and mentor to the Little Rock nine—as “Colonial Gover- 
nor of our State.” With these charges, Faubus suggested that the labor 
movement would force upon white Arkansans those things they feared 
most—a black ruling over whites, a woman with authority over men, inter- 
ference by elites, the end of self-governance, and, ultimately, white male 
impotence. 

Faubus ended his first campaign swing in Piggot, where he told the 
eight thousand to ten thousand assembled for a Fourth of July picnic that 
“high labor moguls” in Washington and Detroit were organizing “teams of 
two, three, and four” to go into every county in the state to defeat his 
reelection bid. Faubus suggested that these labor moguls were coordinating 
their effort with the NAACP. Faubus concluded by warning that, if the 
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flying squadrons sent by labor and the NAACP were successful in defeating 
him and forcing school integration upon the people of Arkansas, “the trou- 
ble at Little Rock [Central High] will look like a Sunday School picnic.”* 

Faubus’s anti-labor populism represented a new type of political dis- 
course for Arkansas. The state had its fair share of anti-labor politicians, 
men like John McClellan and former governor Ben Laney. But these men 
paid lip service to the importance of trade unions and the labor movement, 
speaking of the need to balance the interests of business with the legitimate 
concerns of labor, while simultaneously working hard to undermine the 
labor movement. Faubus, though, did something that the lavender Cadil- 
lac—driving, white linen suit-wearing McClellan could never have gotten 
away with—he directly attacked Arkansas’s labor movement.*” Faubus 
appealed directly to the white working class, praising them and extolling 
their virtues, reminding them that he was one of them, that he was their 
defender, their champion. Faubus acted like them, talked like them, and 
warned them that the state’s labor leaders were threatening to undermine 
their culture and values. Faubus’s discourse also played on the hill people 
of northwest Arkansas’s long-established fear of outsiders, redirecting it 
from corporations to trade unions. 

The sparring between the Arkansas AFL-CIO and Faubus continued 
until the end of the campaign. Faubus continued to insist that Meany had 
sent teams of labor organizers into the state to work against his reelection 
and to install Daisy Bates as “Colonial Governor.” Not only did the labor 
movement refute Faubus’s charges, it also accused the governor of using 
the state labor department to pressure trade unionists and those receiving 
unemployment compensation to vote for Faubus. The trade unionists also 
criticized Faubus for refusing to support increasing the minimum wage and 
breaking a series of promises he had made to the Arkansas AFL-CIO.** In 
the end, though, labor’s efforts were for naught as Faubus won by a land- 
slide, becoming the first Arkansas governor since Jeff Davis to win a third 
term. 

After the election, the leaders of the Arkansas AFL-CIO and Faubus 
continued to vie for the allegiance of the state’s working-class whites, with 
Faubus running a slate of candidates at the federation’s 1958 convention. 
The AFL-CIO’s expulsion of the Teamsters forced Smith, head of Teamsters 
Local 878, to step down as president of the Arkansas federation. The contest 
for his replacement pitted Faubus’s candidate, Harold Veazey, head of the 
state’s building trades federation, against Wayne Glenn, a Faubus critic 
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nominated by Smith. The contest became a referendum on segregation and 
the federation’s censure of Faubus. Tradition dictated that the sitting gover- 
nor be invited to address the convention, and Faubus took the opportunity 
to liken integrationists—a veiled reference to Smith and Glenn—to Nazis 
and the Communists. Faubus aide Claude Carpenter worked behind the 
scenes, supplying delegates with booze and promises of jobs and other ben- 
efits. But the delegates elected by their local unions chose Glenn by a three- 
to-two margin, a vote that the Arkansas Gazette characterized as a “snub of 
Governor Faubus.’””” 

The battle between Faubus and the state’s labor movement for the alle- 
giance of Arkansas’s white working class continued through the mid-1960s, 
centering almost exclusively on matters of race and civil rights. The Arkan- 
sas AFL-CIO remained committed to building a biracial alliance of the 
state’s poor and working classes, while Faubus continued exploiting racial 
fears for political gain. When Faubus ran for a fourth term in 1960, the 
Arkansas AFL-CIO endorsed his rival, and, when McMath challenged Fau- 
bus in 1962, the federation passed another resolution censuring the gover- 
nor for betraying the interests of labor. Something of a truce finally 
emerged in 1964 when Faubus supported an Arkansas AFL-CIO-authored 
measure repealing the state’s poll tax and creating a simple voter registra- 
tion system.*° 

Faubus’s attacks on Arkansas’s labor movement and the Arkansas AFL- 
CIO’s unpopular stand against segregation took their toll, alienating a large 
segment of the state’s white working class from the trade union movement. 
Between 1956 and 1960, the number of trade unionists affiliated with the 
Arkansas AFL-CIO dropped by more than 25 percent, from over thirty 
thousand to twenty-two thousand. The decline was most pronounced in 
the building trades. In 1955, twenty-six carpenter locals belonged to the 
state federation of labor; in 1960 only five belonged to the Arkansas AFL- 
CIO. In 1955, five plumbing locals belonged; in 1960 there was only one. 
Subscriptions to the labor movement’s newspaper tell a similar story. 
Between 1956 and 1959, forty-five hundred of the paper’s ten thousand 
subscribers cancelled their subscriptions, most of them in response to edi- 
torials calling for Faubus to reopen Little Rock’s public high schools.>! 

Arkansas’s labor movement never recovered, especially in the hills of 
western Arkansas, where Faubus’s popularity continues unabated. The 
region’s white working class had long supported trade unionism as well as 
racial segregation, and the Little Rock crisis forced them to choose between 
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the two. Significant numbers remained loyal to the labor movement, but 
large numbers chose to follow Faubus. Many came to agree with Faubus 
that the labor movement was too closely associated with the civil rights 
movement, outside agitators, and an eastern elite, and they began looking 
not to the labor movement but to people like Faubus for guidance and 
political leadership. In the 1960s, business leaders responded to union 
organizing drives and political campaigns by, among other things, distrib- 
uting photographs of Arkansas AFL-CIO president J. Bill Becker alongside 
the state’s white Student Nonviolent Coordinating Committee director and 
his African American wife.* 

Faubus and the civil rights movement separated much of the white 
working class of western Arkansas from labor unions, but he did not make 
them like or accept large corporations. That would be done by the likes of 
Sam Walton and John and Don Tyson. In the 1960s and 1970s, these men 
forged patriarchal corporate cultures that appealed directly to the members 
of the white working class, praising them, extolling their virtues, and warn- 
ing them of the encroachments of outside forces, especially trade unions.™ 
These men would not have had as much success if Faubus and his anti- 
labor populism hadn’t helped erode the region’s pro-labor culture. 


“Is Freedom of the Individual Un-American?” 
Right-to-Work Campaigns and Anti-Union 
Conservatism, 1943-1958 


Elizabeth Tandy Shermer 


Historians of the U.S. Right have largely ignored right-to-work campaigns. 
The “right-to-work” issue is a technical legal question involving organized 
labor’s institutional security. State right-to-work statutes prohibit unions 
from making membership a requirement for work in an organized shop, 
although this legal language was often simplified as a ban on union or 
closed shops in elections. Some scholars assert that, prior to 1955, when the 
American Federation of Labor (AFL) and Congress of Industrial Organiza- 
tions (CIO) merged and the National Right to Work Committee formed, 
“there was little national debate over the issue.” Yet labor specialists have 
long debated whether these restrictions have had a debilitating impact on 
postwar trade unions’ economic power. Most agree the controversy served 
as an ideological marker for labor’s legitimacy. Researchers have also con- 
sidered how the mid-1950s referenda illuminated business’s growing power 
and potency, especially the 1958 off-year initiatives in six states.’ 

Postwar right-to-work campaigns show a deep connection between 
anti-unionism and modern conservatism. These referenda highlight pock- 
ets of uncertainty and resistance that illustrate how anti-union, pro- 
business discourse helped to delegitimize postwar liberalism and aided in 
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the conservative Sunbelt’s formation. The earliest right-to-work referenda 
were in the South and Southwest. The anti-union movement had different 
characteristics in each region, which illuminates the coast-to-coast phe- 
nomenon’s hetereogeneity. Racism defined both regions’ histories but the 
biracial framework used to assess southern constructions of whiteness prior 
to the 1970s cannot apply to the multiracial West. Historian Bruce Schul- 
man and economist Gavin Wright argued that the postwar South’s pro- 
growth, racially moderate anti-unionism was, in Wright’s words, “quite a 
different phenomenon from the prewar recipe of tradition, racism, and 
brute-force isolationism.” The southern right-to-work referenda in the 
immediate postwar years were a part of this older tradition. The fights over 
the union shop were not solely for industrial location and economic dyna- 
mism but for preservation of the political power of the agricultural elite 
and the Jim Crow order. The most recent scholarship shows that only in 
the early 1960s did urban business elites, open-school advocates, and middle- 
class suburbanites manage to marginalize the old rural elite and make 
industrial recruitment and modernization through racial moderation a cor- 
nerstone of southern economic planning.’ 

Early right-to-work campaigns in the western half of the Sunbelt were 
markedly different. Arizona, Colorado, Nevada, New Mexico, Utah, and 
California proponents came out of the area’s traditional economic pillars, 
mining and agriculture, and also the most dynamic and entrepreneurial 
sectors of the economy, including tourism, retail, and gambling. Conserva- 
tive politicians and business leaders spearheaded these compulsory open- 
shop campaigns in the Southwest. They rebelled against the New Deal regu- 
latory state and envisioned a prosperity based on entrepreneurial freedom 
and laissez-faire growth that would modernize the region, making it a mag- 
net for high-value manufacturing and efficient distribution. Right-to-work 
supporters struck at one of the New Deal’s key supports, a politically legiti- 
mate and economically stable trade unionism, in order to remake the arid 
West into an oasis for business. Advocates painted these laws as crucial to 
upholding freedom, democracy, and economic growth. Not every proposi- 
tion or bill passed, yet this argument won over many voters, including those 
from the middle and working classes worried over labor’s rapid growth and 
newfound power. The regional support for curbing organized labor’s power 
therefore suggests that a pro-development anti-unionism was a pillar of 
western-Sunbelt conservatism. 
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This reaction against liberalism had its roots in the region’s spectacular 
midcentury growth. The Great Depression, World War I, and the Cold 
War had helped transform the West from a supplier of raw materials that 
eastern businesses needed into a manufacturing power and also a center- 
piece of the Cold War military-industrial complex. Westerners had always 
depended on federal dollars but New Dealers sought to decentralize indus- 
try, which caused the arid and sparsely populated Southwest to become a 
prime location for government projects. Economic and geopolitical 
upheavals ensured a steady stream of support that not only provided jobs 
but also government contracts that would transform some regional busi- 
nesses, such as W. A. Bechtel Company, Bank of America, and Kaiser 
Industries, into powerful national corporations.° 

The proto-Sunbelt labor movement flourished in the 1940s. During 
World War II, the National War Labor Board (NWLB) strengthened labor’s 
place in an emerging system of tripartite corporatism, balancing the power 
of business with the strength of a secure labor movement and an involved 
liberal government. Increased power gave unions that pledged not to strike 
“maintenance of membership” contract clauses. These provisions gave 
newly organized employees, or those organized under an older contract, 
fifteen days to withdraw from the union, although few took advantage of 
this escape clause. Unionists had to remain members in good standing after 
this inaugural period. Failure to pay dues or abide by union rules meant 
expulsion from the union and termination of employment. The no-strikes 
bargain pleased labor leaders, who had agitated for such security for years, 
and rank and filers held the protection these clauses provided to be virtually 
sacrosanct. Such agreements signaled a union’s permanency and strength. 
Complete organization, or close to it, not only forced management to the 
bargaining table but also gave the local more power. “As factories and mills 
expanded,” historian Nelson Lichtenstein asserted, ““new workers were 
automatically enrolled, increasing the steady flow of dues. With a rising 
wartime income large industrial unions had the financial resources to orga- 
nize the new defense plants being built in Texas, Southern California, and 
other areas far removed from the traditional centers of union strength.’* 

The Depression and World War II changed the proto-Sunbelt’s econ- 
omy. The copper industry collapsed in the 1930s, which created a ripple 
effect. In Arizona, business dried up for the railroads that employed almost 
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eight thousand workers and connected small towns to markets in and out- 
side the state. Increased mechanization enabled corporations to extract 
minerals with fewer workers. In Nevada, the percentage of those working 
in the mining trades dropped from 15 to less than 3 percent of all employed 
workers between 1940 and 1958. Postwar surges in the tourism, retail, ser- 
vice, and manufacturing sectors, plus an increase in federal jobs, marginal- 
ized mining and agriculture, the old mainstays of the region’s economy.® 

Labor adapted to these economic shifts. Union membership grew tre- 
mendously in the region. In 1939, union density (the percentage of union 
members among workers) had ranged from 11.7 percent in New Mexico to 
24.8 percent in California. By 1953, New Mexico still lagged behind with 
just 14.4 percent of the work force organized, but union density in other 
proto-Sunbelt states ranged between 26.8 and 37 percent. In the 1940s, 
organized labor won conditions almost tantamount to a closed shop in 
Nevada. New Mexico labor expanded its base beyond construction sites and 
mine shafts, moving into sawmills, logging camps, and newspaper offices. 
Arizona activists targeted construction workers, city employees, and min- 
ers. The American Federation of State, County, and Municipal Employees 
and the United Public Workers had tremendous success organizing Phoenix 
city employees, including police officers and firefighters. Both of these 
locals won large wage increases after World War II. The building trades 
were also well organized. Phoenix locals negotiated closed shop clauses in 
their contracts, which ensured that only unionized workers would handle 
all immediate postwar construction.° 

Growth brought spectacular displays of labor’s new strength. The Inter- 
national Brotherhood of Teamsters made impressive gains in the entire 
region. Denver laborites staged massive boycotts and gained a western foot- 
hold, which enabled Teamsters to win contracts across the West. Unions 
succeeded in manufacturing firms as well. In 1936, General Motors opened 
a plant in South Gate, California, a white working-class suburb of Los 
Angeles, because of the West Coast market for automobiles and the open- 
shop conditions in the city. In less than a year, militant organizers overcame 
antipathy among workers and the community as well as managerial hostil- 
ity to unionization. This victory was among the first that transformed Los 
Angeles from a company town, renowned for its hostility to labor, into a 
city where organized labor had at least a foothold in almost all of the 
metropolis’s major industries. There were also union beachheads in the 
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southwestern service sector. After owners of Hastings and Kahn’s depart- 
ment stores brokered a deal with city leaders to have the police remove 
striking retail clerks and protect delivery trucks while drivers crossed the 
picket lines, more than one hundred thousand AFL unionists went on strike 
in solidarity with store employees. The 1946 “work holiday,” later called 
the Oakland General Strike, shut down the city, only ending when city 
officials agreed not to use the police to protect replacement workers. Labor 
also moved into the tourism sector. Unionized culinary workers and bar- 
tenders went on strike during 1949 contract negotiations for better wages 
and benefits, timing the work stoppage with the all-important Fourth of 
July celebrations. Labor also increased its numbers in mining, a traditional 
stronghold in the region. Local 890 of the International Union of Mine, 
Mill, and Smelter Workers (or Mine-Mill) called a famous strike against the 
Empire Zinc Corporation. In the early 1950s, Anglo and Mexican American 
miners and their families held out for over a year in Hanover, New Mexico, 
a demonstration depicted in the famous left-wing film Salt of the Earth 
(1954).” 


“Labor Has Gone Altogether Too Far” 


The threat of a labor-liberal ascendancy spurred conservatives to action. 
Many southwestern business leaders benefited from federal money but did 
not support the New Deal’s economic prescriptions. The specter of “Big 
Labor” and “Big Government” united corporate titans and southwestern 
business owners. Business leaders masterminded right-to-work campaigns 
that weakened the protections provided by the Wagner Act and the “main- 
tenance of membership” bargain. This fight against the New Deal took 
place in state legislatures and municipal governments. Phoenix voters 
elected a group of pro-business candidates, who called themselves the Char- 
ter Government Committee, to the city council in 1949. This group 
campaigned to remove partisanship from local governance but really 
endeavored to refashion Phoenix into a modern, corporate metropolis. 
Retailer and future Arizona senator Barry Goldwater used his city- and 
statewide fame to spread a conservative, anti-New Deal message. His 
Depression-era editorials for the Phoenix Gazette accused President Frank- 
lin Roosevelt of “turn[ing] over to the racketeering practices of ill- 
organized unions the future of the working man. Witness the chaos they 
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are creating in the eastern cities. Witness the men thrown out of work, the 
riots, the bloodshed, and the ill feeling between labor and capitol [sic] and 
then decide for yourself if that plan worked.” Such statements were a rally- 
ing cry for local businessmen, one of whom declared, “Compared with the 
average citizen .. . you are a goliath and I say to you openly and fearlessly 
... IT hold the masses in contempt and their leaders and masters.” Goldwa- 
ter and his compatriots soon harnessed this outrage to create a political 
machine that dominated Phoenix politics for a generation.* 

Constraining labor was a central part of reorganizing the West on the 
Right’s terms. Opposition to union security clauses, requiring workers to 
remain members in good standing with the local representing them, was 
constant throughout the first half of the twentieth century. Right-to-work 
supporters capitalized on the threat to individual liberty that they thought 
unionism represented, turning the issue into a moral and economic 
dilemma. One of the earliest drives began in 1901, a campaign that the 
National Association of Manufacturers and the National Metal Trades 
Association claimed to be essential for American industry. A year later 
muckraker Ray Stannard Baker published an article entitled “The Right to 
Work,” one of the earliest known appearances of the phrase. The journalist 
preyed on McClure’s middle-class readership’s fears that labor was too pow- 
erful by describing the attacks on coal miners who crossed picket lines in 
the 1902 anthracite coal strike. World War I transformed the open-shop 
issue into a symbol of patriotism and freedom. Employer hostility to union- 
and closed-shop clauses continued throughout the 1920s under the “Amer- 
ican Plan,” which led to a drastic drop in union membership.’ 

Labor’s growth and increasing legitimacy during the 1930s and 1940s 
pushed many conservatives to target labor’s right to organize. The crusade 
intensified in all sectors of the economy after the NWLB enraged business 
moguls by forcing acquiescence to maintenance of membership clauses in 
industries at the heart of the wartime economy. Even before the well- 
funded, energetic National Right to Work Committee formed in 1955, 
major business and political groups, including the American Farm Bureau 
Federation, National Association of Manufacturers, U.S. Chamber of Com- 
merce, National Labor-Management Foundation, DeMille Political Free- 
dom Foundation, and Christian American Association, poured resources 
into ending what they called “compulsory unionism.” These national 
groups provided funds for chapters across the country or worked in concert 
with local groups to fight the trade union movement. The Houston-based 
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Christian American Association offered a broad attack against unionism in 
the southern states. Leaders supported open-shop legislation but also 
backed any laws and funded any drives against the CIO that would “keep 
the color line drawn in our social affairs.”!° 

Such hostility was embedded within the numerous bills that representa- 
tives drafted during this period. Even before the Taft-Hartley Act (1947) 
legalized a state’s right to pass right-to-work laws, legislatures had been 
actively creating and implementing policies that curbed union security, 
even though the Wagner Act did not devolve these powers onto the states. 
Wisconsin’s Employment Peace Act (1939), for example, placed limits on 
union tactics and also strengthened protections for employers, not unions, 
during organizing drives. This law served as a model for other state assem- 
blies as well as the drafters of the Taft-Hartley Act. In 1943 six states passed 
similar acts: Arkansas, Colorado, South Dakota, Idaho, Texas, and Kansas. 
The Colorado “Labor Peace Act,” like the Wisconsin law, restricted the 
union shop. A three-fourths majority “of all eligible employees” had to 
agree on any union-shop membership clause under a separate election, 
which the Colorado Industrial Commission then oversaw. The act also for- 
bade wildcat and sympathy strikes, mass picketing, automatic deduction of 
union dues from the membership’s paychecks, and political donations." 

So-called right-to-work referenda first appeared in 1944 California, 
Arkansas, and Florida elections. Passage of these propositions mandated, in 
effect, that all unions in the state would operate under an open-shop policy, 
whereby owners of unionized businesses could hire anyone, without a com- 
mitment that employees would eventually join a union or be required to 
already belong to a union. These ballot measures, like the Wisconsin law, 
relied on appeals to liberty and freedom, typically arguing that a “person 
has the right to work, and to seek, obtain, and hold employment without 
interference with or impairment or abridgement of said right because he 
does or does not belong to or pay money to a labor organization.” 

State governments across the country used this same language when 
drafting later bills but southern right-to-work referenda had a region- 
specific purpose not reflected in the text: to uphold Jim Crow, thereby 
preserving the agricultural elite’s political and economic power. The south- 
ern aristocracy’s antipathy was rooted in new postwar challenges: a growing 
industrial class formed out of wartime mobilization, a burgeoning trade 
union movement, and a new push for racial equality both from African 
Americans and militant CIO organizers, who believed that the only way to 
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organize was fundamentally to attack the system of white supremacy that 
structured the South’s politics, economy, and society. One reporter noted 
that, in Mississippi, planters seemed to hate unionists as much as integra- 
tionists: “whenever the talk turned to labor unions, the conversation was 
violent and burdened with hate and fear.” These farming elites found com- 
mon cause with southern industrialists who benefited from the Jim Crow 
order the planters had created because sharecropping and tenant farming 
ensured a reservoir of desperate workers who were willing to accept low 
wages and poor working conditions in southern mills and factories. South- 
ern industrialists also maintained that keeping unions out of the South 
would provide a competitive advantage in industrializing the region and 
attracting branch plants." 

Still the central message in the southern right-to-work campaigns was 
preserving the Old South’s racial order. Open-shop proponents claimed 
that “outside influence is just a bunch of pot-bellied Yankees with big cigars 
in their mouths and the dues they collect will just go up North. . . . If they 
come in you will share the same restroom with Negroes and work side by 
side with them. It comes right out of Russia and is pure communism and 
nothing else.” Mississippi planters worried that strengthening the Farm 
Bureau’s membership would “counter the adverse activities to our interests 
of the communist-inspired labor unions and communist organizations.” In 
the 1944 Florida election, the Miami Citizen noted that the principal back- 
ers of the bill “come entirely from the backward, low-wage sections of the 
state, where the lumber and turpentine interests rule their workers like 
barons of old, and laborers receive little or nothing in groves and on the 
farms.” Support for the Florida and Arkansas statutes came overwhelm- 
ingly from the state’s rural areas, while the only counties that opposed the 
measure were those areas that had developed industry during the war." 

The entire Louisiana business community supported outlawing the 
union shop, but the planters were the backbone of early efforts. Organized 
labor’s activities in the state’s agricultural sector spurred the rural elite to 
act. In the 1950s the AFL’s National Agricultural Workers Union began to 
organize cane field workers, and by 1953 Local 317 represented over one 
thousand cane field workers, 80 percent of whom were African American. 
Field hands struck that year, leading to a district court injunction that crip- 
pled the bargaining unit; organizers could not hold union meetings, distrib- 
ute strike funds, or meet with legal counsel. In the wake of this conflict, the 
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legislature passed a right-to-work law in 1954. Labor struck a Faustian bar- 
gain with the sugar planters in 1956, when the trade union movement 
threatened more strikes if the planters did not back an initiative to replace 
the statute with a law that prevented only farmworkers and those who 
worked in agricultural processing plants from having union-shop condi- 
tions. African Americans were the majority of this segment of the work- 
force. Hence labor’s proposal divided the Louisiana business community 
but still satisfied its most powerful members, the agricultural elite. In effect, 
the new law allowed labor to protect the workers in Louisiana’s ports and 
industrial sectors but also barred the trade union movement from protect- 
ing those in the state’s rural areas.' 

The nature of the right-to-work conflict was radically different in the 
Southwest. Racism marked the multiracial Southwest as much as the South, 
but preserving Jim Crow and an agricultural elite was not at the core of the 
arguments for southwestern right-to-work laws. Western wages were higher, 
and the labor market was integrated into the national economy. As a result, 
local boosters did not face the same kind of opposition to industry as their 
southern brethren. In the postwar right-to-work elections in California, 
Arizona, New Mexico, Nevada, and Utah, the character of the anti-union 
rhetoric remained remarkably consistent. These top-down, business-led 
campaigns capitalized on fears of labor’s strength in the industrial North- 
east and on Capitol Hill and conflated them with local labor-management 
conflicts. Proponents stressed that the Wagner Act was a dangerous law 
that fostered class conflict and allowed labor to grind industry to a halt. 
The villains were the labor “racketeers,” whom New Deal policies had 
empowered and now protected. For many, curbing union security was an 
endorsement that the labor movement should not have the power to 
“check” business’s growth, lobby for better wages and hours, and interfere 
with managerial decisions on the shop floor. 

Local business groups in the retail, tourism, service, agricultural, and 
extractive sectors led these battles against the New Deal. In all of these 
sectors, save agriculture, unions had been successful in organizing either in 
the West or elsewhere in the United States because of the Wagner Act’s 
protections. For all businesses in the region, support for right to work rep- 
resented a stopgap against earlier encroachments, a preemptive strike 
against unionization efforts before they began, or ideological opposition to 
any owner’s loss of control over the shop floor. In Arizona, the Prescott 
Chamber of Commerce lauded the “increasing opposition to monopolistic 
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practices of labor organizations.” Chief among the retailing militants agitat- 
ing for union insecurity was Goldwater, who was known throughout his 
home state for his family’s store, Goldwater’s. The future senator champi- 
oned the good employee relations he enjoyed. Goldwater’s offered workers 
a medical and pension plan, which gave the Arizonan the image of a 
compassionate capitalist and made him an important spokesman. He was 
especially useful in reaching out to other merchants to make sure they 
supported the 1946 bill. Nevada casino operators, struggling to control 
organizing drives in the growing tourist and retail industries, forged ties 
with other open-shop supporters. They banded together in the Nevada Citi- 
zens Committee, which had swelled to two thousand members in both the 
northern and southern chapters by November 1950. Many of these Neva- 
dans also saw the proposition as a supplement to the “free-port” legislation 
designed to bolster Nevada’s economy. Representatives from the old west- 
ern economies also lobbied for the anti-union bills. Those in farming, who 
had escaped government-enforced union recognition procedures, stood 
with mine owners facing union drives on ideological grounds. Both agricul- 
turalists and mine operators argued that outlawing “compulsory unionism” 
was necessary because unions were becoming too strong." 

The concept of opposing “monopoly unionism” attracted and ener- 
gized business. The surge in union density and activity constrained mana- 
gerial control of employees and labor costs. An Arizona branch manager 
for the Phelps Dodge Corporation in Arizona feared labor’s strength 
because, “with industry-wide contracts, all a labor leader has to do is call a 
strike, make exorbitant demands, and sit tight until the Government takes 
over... . Therefore, by a repetition of these tactics, an industry can be 
reduced to such helplessness that full ownership and operation must be 
taken over by the Government. . .. Unless some change in the approach to 
this problem is made, our Country faces serious threats from many pres- 
sure groups, shielded by the terminology of present laws, any one of which 
can achieve power sufficient to enable them to challenge the Government 
itself.””)” 

Implicit in these fears was an argument that labor could not help craft 
responsible economic policy. Robert Valdez of the Western Freight Lines in 
Santa Fe described the Teamsters, with whom he had negotiated, as “unrea- 
sonable, unfair[,] and so stupid they lack knowledge of the intricate prob- 
lems of the trucking industry.” Another New Mexican argued, “Any 
organization that puts their pocketbook before their nation’s welfare does 
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not deserve to exist in America.” Anna Gemmell of Tuscon, Arizona 
asserted that “times are too strenuous to let John L. Lewis, Phil Murray, 
Walter Reuther, or William Green wreck our economy.” W. A. Pray, a 
mineral surveyor in Fernley, Nevada, supported restrictions because 
“unions have an unbroken record of selfishness and a desire to look out 
for themselves only. . .. Unlike men who have figured out ways to produce 
more, faster[,] and better, (for example, Henry Ford, Cyrus McCormick, 
Harvey Firestone, Thomas Edison, etc. etc.) the labor unions have always 
to do less to get more.” !® 

Such accusations insinuated that an empowered labor movement cre- 
ated industrial conflict and endangered postwar affluence. Utah Republican 
Party leaders, for example, highlighted “free enterprise principles as the 
best means of preserving incentives for business and industrial growth.” 
They advocated a labor policy that “does not foster class warfare, does 
not seek advantage by emotional appeals to group prejudice but instead 
encourages free industrial growth in our great American economy.” A 
homemaker from Carlsbad, New Mexico, also blamed “members of the 
labor party” for “stoppages of work that have brought our economy to the 
grave pass of things today.” Union security, in her opinion, prevented, not 
promoted, industrial peace. Curbing union power was the only solution for 
many hostile to organized labor. E. V. Silverthorne of Gilbert, Arizona 
claimed “the wagner [sic] Act was the most onesided and weakest Law [sic] 
ever ground out by any Congress,” and reasoned, “I can see no reason why 
Labor should not have the same restrictions that are placed on Manage- 
ment.” The Colorado and New Mexico Coal Operators Association also 
considered the restrictions the Taft-Hartley Act imposed “mandatory for 
the health and welfare of the Western coal industry.” 

This conflation of national issues with local conflicts was a key compo- 
nent of the postwar right-to-work elections. In Arizona, pressure to limit 
union power promoted representatives to introduce many bills in both the 
House and Senate in 1945. Most died in committee, but Arizona open-shop 
advocates found a cause célébre to force a statewide referendum. Highly 
decorated serviceman Herbert M. Williams started a welding business with 
five nonunion employees, who had also just returned from the war. When 
Williams’s company lost a construction job in Phoenix, he blamed the 
builders’ unions and their closed-shop clauses. He subsequently helped 
found the Veterans’ Right to Work Committee in 1945. Because his 
employees were servicemen, proponents were able to describe the Arizona 
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referendum as a crusade against unions that refused to welcome veterans. 
The right-to-work literature played up the war angle with advertising that 
preyed on voters’ fears, charging: “It’s almost as if we were living in pre- 
war Germany. We just can’t let that happen here! These despotic little labor 
racketeers, the would-be Hitlers, must be crushed now—once and for all— 
before it’s too late.” The Williams case became a powerful symbol. Any 
policy that deprived soldiers of work, the veterans group claimed, was ipso 
facto corrupt and needed to be repealed immediately. 

Ties between the trade union movement and organized crime were also 
a constant theme in these early right-to-work campaigns. This association 
was rooted in a national conversation on racketeering, malfeasance, and 
unionism. In the early 1940s, syndicated columnist Westbrook Pegler had 
won a large audience and received the Pulitzer Prize for his reports on 
corruption in two AFL locals. “I could name a hundred thieves and gang- 
sters, embezzlers and terrorists,” he declared. “They infest the A.F. of L. to 
such a degree that the organization has negligently lost its right to public 
respect as a labor movement and has become the front for a privileged 
terror obviously comparable to the Mafia of Sicily.” Pegler did not exploit 
American anti-Communism but made the case throughout his work that 
since labor could not reform itself, the government had to right the situa- 
tion. He and his conservative employer, newspaperman Roy Howard, used 
this argument to question the Wagner Act’s protections and to attack the 
New Deal.”! 

These arguments that legal, normal trade union activities exemplified 
corruption and racketeering were commonly deployed to weaken labor’s 
capacity to “meddle” in politics or economic life in western right-to-work 
campaigns. New Mexico Democratic congresswoman Georgia Lusk favored 
restricting the unions’ power in order to “protect working men within the 
union from the arbitrary action of their leaders.” Others celebrated these 
new punishments for “fly-by-night radicals,” which helped “the working- 
man [who] has very little respect for them.” “Labor has gone altogether 
too far,” a Nevadan expounded, “‘it is about time that these unions were 
put on the carpet.” 

Communism was not a prominent issue in referenda on union 
power. Although Nevada was home to one of the most outspoken anti- 
Communists, Democratic senator Patrick McCarran, the theme of Soviet 
subversion did not play an overt role. Without specifically evoking the spec- 
ter of Communism, right-to-work campaign material focused on how the 
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union shop was un-American. For example, in one ad, the Nevada Citizens 
Committee underscored “Big Labor’s” threat by arguing, “He [the labor 
boss] tries to tell you that Nevada’s Right to Work Law is Un-American. 1s 
FREEDOM OF THE INDIVIDUAL UN-AMERICAN? Is his idea of forcing you 
against your will to join a union—American? That’s what he wants—that’s 
all he wants—complete power! He would be glad to take over—po you 
WANT HIM TO?” 

Those who feared “compulsory unionism” capitalized more on the 
image of the nefarious labor “racketeer” than on the dangerous Commu- 
nist. Nevada right-to-work supporters took out a half-page ad showing an 
angry, fat, ruddy-faced labor “boss” chewing on a cigar, furrowing his 
brow, and wearing a broad-brimmed hat and a pricey suit, both popularly 
associated with gangsters at the time. The copy asked readers to consider 
why organized labor opposed the “right to work”: “under the provisions 
of the Right to Work Law[,] the union labor boss’ power is curbed! He even 
condescends to say ‘goodmorning [sic]’ in the hiring hall now! He didn’t 
use to!”*4 The “gangster’s” appearance encapsulated all of these charges and 
those made by labor’s critics across the country. Accusations of coercion 
and graft contradicted the internal union democracy the CIO had champi- 
oned, helping anti-union activists subvert union solidarity. But while 
authors aimed this particular propaganda at workers, the cartoon in the ad 
also represented the fears of all those who fought for the open shop: this 
man was not just a threat to working-class westerners but to the entire 
country. He seemed poised to grind industry, and ultimately prosperity, to 
a halt. 

Arguments for these restrictions spoke to some in the rank and file wary 
of labor’s increasing power and bureaucratization. Many of the unionists 
who publicly supported the propositions tended to focus their anger on 
“Big Labor” and its “bosses,” men who represented the evils of an increas- 
ingly bureaucratized labor movement. A member of the United Mine 
Workers, Luther Wofford, was “100% for unionism but I want to tell you 
and I would like to go on record that I am absolutely against the labor 
racketeer.” E. W. Duhame asserted, “During my career as a member of 
organized labor, as well as an employer of a lot of men, I have seen good 
and bad on both sides, but I find that there is less dissension and much less 
‘boss-ism’ under the open shop method than there is where closed shop 
may reign.” William Coxon also believed there were “infamous people who 
sometimes head our organizations who ought to be cast out of them for 
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the good of the rank and file.” “Stand with the working man,” Phoenix 
unionist Dove Riggins begged to the governor, “We depend on you to make 
that Work to Right [sic] Bill a law... to cut their scheming out.”5 


“A Return of Un-American Low Wages 
and Living Standards” 


The trade union movement had difficulty uniting against the right-to-work 
threat. The southwestern labor movement, far removed from eastern 
strongholds, was fragmented and disorganized. Unlike their brethren in the 
Northeast, southwestern locals struggled, in the words of CIO officials, to 
get labor “all going in the same direction.” In addition to rank-and-file 
fears of the increasingly bureaucratic nature of the labor movement, anti- 
Communism proved an obstacle to union solidarity. The 1947 amendments 
to the Wagner Act, popularly referred to as Taft-Hartley, weakened and 
splintered the labor movement. In the West, Mine-Mill locals abandoned 
the union “on grounds, that the International is dominated by Commu- 
nists.” Rivalry between AFL and CIO locals was also a problem. In Nevada, 
attempts to unify state labor organizations for political campaigns or legis- 
lative action seriously began only in 1945. Yet the various unions and 
organizing bodies would not unite politically until 1956. In Arizona, AFL 
leaders lamented that the state’s branch of the AFL’s political organization, 
Labor’s League for Political Education, failed to endorse, let alone publish 
a list of, pro-union candidates.”° 

The argument against right-to-work statutes centered on explaining the 
economic necessity of trade unions. For example, the Reno Central Trades 
and Labor Council issued a small booklet that predicted that the proposi- 
tion would “bring a return of un-American low wages and low living stan- 
dards of a decade ago.” Labor leaders also conflated the union-shop issue 
with an organized and secure working class that could protect the regional 
economy. Albuquerque’s Central Labor Council opposed New Mexico’s bill 
unequivocally, since it would “deprive the working people of New Mexico 
[of] a living wage and a chance to protect their rights as an employee.” In 
New Mexico, the president of the Santa Rita Lodge 323 of the Brotherhood 
of Railway Trainmen believed that such anti-union legislation would 
“destroy for generations the power of the American people to petition for 
redress, for better wages and better working conditions.”?’ 
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Images of unchecked corporate greed and pre-New Deal working con- 
ditions galvanized support for labor’s security. Nevada unionists identified 
the state’s Citizens Committee as “the same forces that have fought so bit- 
terly against labor’s progress,” who still wanted “to hamstring free unions 
and collective bargaining through punitive laws such as the ‘right to work’ 
proposition.” New Mexico labor leaders went so far as to describe any 
incursions on union security as returning “the money changers to the tem- 
ple.” The idea that business needed protection from labor outraged one Las 
Cruces carpenter: “I listened to Alfred Sloan, Chairman of General Motors, 
on the radio when he stated that we will have to pass a law to break the big 
Unions because they are too powerful. He did not mention the National 
Association of Manufacturers—only Labor Unions.” “I have built some 
mighty fine homes in some big cities,” the carpenter fumed, “but could I 
live in them? No!” 

In New Mexico and California, the right-to-work issue was connected 
to other pressing moral and social causes. Fears of work stoppages in the 
wake of passage galvanized opposition to the 1944 California proposition. 
Republican governor Earl Warren opposed the bill because “a campaign on 
a measure of this kind would be a bitter one that [will] cause disruption 
rather than unity . . . during this war period.” This argument kept even the 
California Chamber of Commerce from endorsing the initiative. Its presi- 
dent declared that, even though the organization opposed “compulsory 
unionism,” members also disapproved of the open-shop proposition: “Our 
position is that in the interest of national unity, the uninterrupted prosecu- 
tion of the war and maintenance of our vital production scheduled at this 
time of crisis, and because we feel that the proposed amendment if adopted 
will cause rather than allay confusion and controversy, we are opposed to 
the initiative proposal entitled ‘right to employment.’””’ 

A shared sense of purpose with the Mexican American civil rights 
movement drove much of the 1948 anti-right-to-work campaign in New 
Mexico. Unionists did not just reach beyond membership rolls; they saw 
the struggle for the union shop as a battle for social, economic, and political 
justice. Mine-Mill locals in particular had strong ties to Mexican American 
civil rights groups eager to help fight the open-shop referendum. These 
connections made the trade union movement in the state part of a broader 
push for equality. An important organization was the Asociacién Nacional 
México-Americana (ANMA), which included members from major inde- 
pendent unions such as the Longshoremen’s Union and Mine-Mill. Labor 


Right-to-Work Campaigns 129 


activist Bert Corona described ANMA as “tackling issues directly and with- 
out any opportunism. ANMA’s members were mexicanos who were very 
deeply committed to their communities and to achieving full rights and 
better conditions for the Spanish-speaking, primarily workers.” Such argu- 
ments about union security’s larger meaning spoke to a homemaker in 
Carlsbad, New Mexico, who “considered the bill very dangerous to not 
only the living standards and the rights of the working man . . . but to the 
civil rights of the workers to band themselves together in order to sponsor 
those who would best represent them in their government.”*° 

This blending of union and civil rights was not just a political tool. 
Unionists were part of a unique and powerful movement culture in New 
Mexico. Mine-Mill’s Local 890 prided itself on having “one of the strongest 
rank-and-file Mexican American memberships in our International.” 
While isolation, persecution, and censorship describe part of Local 890’s 
history, the community’s struggles harked back to a more militant, radical, 
and community-oriented unionism. Clinton Jencks, president of Local 890, 
described the organization as immersed in a “long struggle for better wages 
and working conditions, in our struggle for unity between Mexican- 
American and Anglo-American workers, for equality and against discrimi- 
nation, [in which] we have been working in the very highest and best dem- 
ocratic traditions of the United States.” These same militants also hoped 
that the cinematic depiction of the strike against Empire Zinc in Salt of the 
Earth would bring their vision to audiences well beyond Hanover, New 
Mexico.*! 

Local Catholic clergy also took part in this anti-right-to-work coalition. 
New Mexico’s Catholic hierarchy overcame its initial hostility to the CIO 
and became increasingly pro-labor, especially after Monsignor Edwin Vin- 
cent Byrne became the archbishop of Santa Fe in 1942. Byrne, who had 
spent the 1920s and 1930s in poverty-stricken Puerto Rico, campaigned 
against the right-to-work referendum openly because he believed the law 
would cripple organized labor in New Mexico. Reflecting the Church’s 
growing alliance with organized labor, Byrne’s successors justified their 
continued opposition to right-to-work measures because as a “Church we 
certainly defend the individual’s right to employment but this right also 
implies a just and equitable salary which cannot be obtained unless the 
individual has the right to collective bargaining.” 

Right-to-work propositions failed in California in 1944 and New Mex- 
ico in 1948, by almost 60 percent of the vote in each race, but anti-union 
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activists had impressive victories everywhere else. Arizona voters were the 
first to restrict labor’s strength. The 1946 proposition passed in every 
county. Across the state, fewer than fifty thousand voted against it, with 
over sixty-one thousand for (44 percent “no” to 56 percent “yes’”’). Nevada 
voters followed suit in 1952, but there the measure passed with just 51 
percent of voters. Nevada and Arizona unionists continued to place anti- 
right-to-work initiatives on the ballot only to lose by greater margins each 
time. In response, Nevada open-shop supporters lobbied successfully for a 
law that made the requirements for public referenda practically impossi- 
ble.** The easiest victory came in Utah. In 1955 assembly members did not 
bother to turn the measure into a ballot proposition. The final tally split 
across party lines, with all Democrats in the legislature (six in the Senate 
and twenty-seven in the House) opposing the measure and all Republicans 
supporting the new statute (thirteen in the Senate and thirty-three in the 
House).*4 


National Entrenchment 


Passage of the Utah statute coincided with a crucial year in the history of 
right-to-work referenda. The AFL and CIO merged, ending years of rivalry. 
Labor’s voice was now more unified and its political activities far better 
funded. The year 1955, however, was also a moment for the consolidation 
of potent anti-union operations. The cohort of business and political orga- 
nizations that had funded statewide anti-union shop campaigns now 
formed the National Right to Work Committee (NRTWC), which soon 
coordinated a series of well-crafted political and legal challenges to trade 
union power. Some historians have interpreted this organization’s found- 
ing, as well as the National Association of Manufacturers’ and the U.S. 
Chamber of Commerce’s increased political activism, as evidence that only 
in the mid-1950s did business make “‘shap[ing] the debate over right-to- 
work a priority.” Such arguments insinuate that when the NRTWC formed 
in 1955, it brought a shift in right-to-work rhetoric and galvanized national 
businesses to fund local campaigns.** 

Yet events in 1955 did not mark a rhetorical revolution in the postwar 
debate over the status and legitimacy of the trade union movement. The 
discourses found in the early southwestern campaigns, not those discus- 
sions focused on preserving Jim Crow and protecting southern agricul- 
ture, dominated the national dialogue on the union security controversy. 
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With both the AFL-CIO and NRTWC headquartered in Washington, D.C., 
the campaign literature and talking points for speeches in the later refer- 
enda became tightly controlled. Materials and strategies now came from 
the national offices. Neither business nor labor shifted its polemical dis- 
course or underlying ideology, only now the battle was engaged on a 
national scale and with organizational weapons of far greater reach. 

Both sides hoped that pooling resources would strengthen their respec- 
tive causes and advance their political outreach. AFL-CIO leaders sought to 
protect labor’s rights from the Republican counteroffensive. Fighting right- 
to-work laws was a major priority. An AFL-CIO subcommittee earmarked 
over $1 million dollars for the 1958 right-to-work campaigns, funds pooled 
from affiliated unions and state federations as well as various trades’ depart- 
ments within the AFL-CIO. The NRTWC simultaneously incorporated 
members of the various groups that had been opposing “compulsory 
unionism” for years. In their constitution and by-laws, NRTWC members 
described themselves as having the “conviction that the growing tendency 
toward requiring people, against their will, to join labor Unions in order to 
work is contrary to the fundamentals of freedom. We believe that such 
compulsion is an unjustifiable denial of individual liberty and free choice.” 
The group’s newsletters harped on the necessity of their fight continually, 
since “forced membership in a union is economic slavery and the abroga- 
tion of the right of choice of free Americans .. . is the first stage of 
dictatorship.” 

Opposing visions for economic growth dominated the right-to-work 
debate. Pro-union materials deemed union insecurity bad for the economy 
because “most of the states that have ‘right-to-work’ laws have compara- 
tively little industry .... In Mississippi. . . the average personal income of 
every man, woman[,] and child—in that ‘right-to-work’ state was only 
$946.00 a year, the lowest in the nation.” The NRTWC had its own statis- 
tics: according to its literature, employment opportunities increased by 
almost 10 percent in open-shop states but less than 1 percent elsewhere, 
while wages increased by 25 percent, as opposed to just 21.5 percent in 
non-right-to-work states.*” 

Southwestern arguments against compulsory unionism began to domi- 
nate southern debates. Southern industrialists had argued since the 1940s 
that the mandatory open shop would bring more economic prosperity to 
the region but these business leaders had not controlled the South’s politics. 
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As industry supplanted agriculture as the area’s economic base, the “pro- 
gressive business-friendly environment” arguments began to dominate 
southern right-to-work discourses. Historian James Cobb has argued that 
by the end of the 1970s, “‘antiunionism had supplanted racism as the 
South’s most respectable prejudice.” One labor organizer noted that Sena- 
tor Strom Thurmond of South Carolina, a former segregationist, would 
“acknowledge blacks now, but you still don’t see Strom shaking hands with 
union people.” In Louisiana, a new right-to-work effort began in the 1970s 
because of the growing influence of Kaiser Industries, Cities Service, Dow 
Chemical, General Electric, Crown Zellerbach, and Brown and Root in the 
state’s economy. Now united under the name Louisiana Association of 
Business and Industry, the state’s business leaders feared the high price of 
labor in the nonagricultural sectors and set out to take control of the legisla- 
ture, which resulted in the passage of a right-to-work bill that covered all 
of the state’s workers in 1976.8 

The mid-1950s, then, heralded a period of entrenchment. Battle lines 
were clearly drawn, and spokespersons were deep in their foxholes. Open- 
shop literature emphasized the NRTWC’s rank-and-file members. Newslet- 
ters often contained stories of workers fighting against closed- or union- 
shop provisions. Publishers, for example, celebrated the banding together 
of fifty-two independent contractors in Phoenix to ensure that the state 
government enforced both the Taft-Hartley Act and Arizona’s right-to- 
work and anti-picketing laws. Testimonials from rank and filers were espe- 
cially important to counter labor’s arguments. Praise from unionists that a 
“Right-to-Work law is a protection against laborism—the blind concentra- 
tion of power in the hands of a few irresponsible and self-perpetuating 
union bosses” underscored the committee’s contention that they were 
working with and for ordinary workers.” 

The reunited labor movement recruited a phalanx of prominent liberals 
to counter the NRTWC’s rank-and-file supporters. The AFL-CIO’s most 
prominent recruits were Eleanor Roosevelt and former New York senator 
Herbert H. Lehman, who formed the National Council for Industrial Peace 
in 1958. The organization aimed to protect the manufacturing armistice 
envisioned in the Wagner Act’s preamble by promoting “good relations 
between labor and management in the public interest, avoiding industrial 
strife.” A joint statement called for “all right-thinking citizens, from all 
walks of life, to join in protecting the nation’s economy and the working 
man’s union security from the predatory and misleading campaigns now 
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being waged by the U.S. Chamber of Commerce and the National Associa- 
tion of Manufacturers.” 

The AFL-CIO also sought endorsements from liberal business giants, a 
strategy that downplayed class conflict. Both Dan A. Kimball, president of 
Aerojet Corporation, and billionaire John Paul Getty penned testimonials 
for anti-right-to-work pamphlets. “While I believe there have been some 
abuses by a few labor leaders and some racketeers who have worked their 
way into some unions,” Kimball wrote, “I don’t think we should condemn 
unions because of that. The union shop makes for a fair balance in labor 
management relations and any union that is properly run is democratic.” 
Getty was unabashed in his support for labor: “Free and honest—and I 
emphasize those words, ‘free and honest’—labor unions not only help us 
create this way of life, but they are among its strongest, most reliable 
bulwarks.”! 

The central theme in much of the labor movement’s literature was pro- 
tecting “free and honest” locals as well as “industrial peace,” a message that 
inadvertently sabotaged their cause because it ceded ground to business’s 
long-established rationale for opposing union security. Unionists, labor 
leaders, politicians, businesspersons, and clergy acknowledged problems in 
the labor movement. Their support for union security often hinged more 
on supporting worthy unions without really tackling misrepresentations of 
labor’s power or its leaders. This election material also did not paint big 
business as a serious threat. Labor’s reliance on corporate leaders was an 
attempt to bridge class lines, but ended up enforcing the opposition’s con- 
tention that union security was unnecessary. These tactics played right into 
the hands of right-to-work advocates, who claimed that unions caused dis- 
ruptive industrial conflict and hindered economic growth, insinuating that 
there were serious problems within the house of labor, not inside corporate 
boardrooms.” 


Stalemate 


The 1958 off-year elections proved a national referendum on the right-to- 
work issue.*® The union shop was on the line in six states, two in the proto- 
Sunbelt: Washington, Ohio, Kansas, Idaho, Colorado, and California. Both 
sides relied on long-standing rhetoric surrounding the right-to-work issue 
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and their opposing visions for growth, but the financial benefits from con- 
solidating the labor movement made a significant difference in the charac- 
ter of these campaigns. Western labor had caught up to their politically 
mobilized brothers and sisters in the Steelbelt. Affiliation with the AFL-CIO 
gave Colorado labor leaders more funds and resources, $11,000 by the start 
of October 1958. This figure did not include money the national offices 
spent on films, pamphlets, campaign writers, and advertisements. The AFL- 
CIO poured over $600,000 into the six referenda by October. National fig- 
ures in the labor movement came to state labor rallies “to help fire our 
people up.” Locals also formed political committees. For example, the 
Durango Carpenters Local 2243 chose five unionists to ensure every mem- 
ber was registered to vote.“ 

National AFL-CIO officials also pushed the state federations to reach 
outside membership rolls to rally voters around the fiscal promises of a 
well-organized and secure working class. To convince voters to protect the 
New Deal order, California AFL-CIO leaders crafted arguments that united 
the labor and civil rights movements. They quoted Martin Luther King Jr.’s 
assertion that it was “significant that these ‘right-to-work’ laws are backed 
by the same reactionary forces which flout the Supreme Court decision on 
school desegregation.” The National Association for the Advancement of 
Colored People joined the cause in California, distributing a pamphlet 
titled “Keep Mississippi Out of California,” the cover of which depicted a 
white manager whipping a California worker with a “Right-to-Work” lash, 
which had a swastika on one of its tips.*® 

Organizers also endeavored to mobilize the Mexican American popula- 
tion. The Colorado Labor Council’s president assigned unionist Joseph 
Zamora to make Spanish-language radio advertisements designed to per- 
suade Mexican Americans to vote against the right-to-work amendment. 
Zamora reported resistance because, before this political drive, the Colo- 
rado labor movement had not really advocated for these workers. “I found 
some had been dealt with unfairly by some union officials,” Zamora noted. 
Such treatment meant that “the Mexican pople [sic] are poorly organized, 
and are, in fact, disorganized and submissive. They can be easily used to 
scab. In fact they were so used in a laundry strike two years ago.”*° 

Colorado right-to-work opponents, like federation officials, offered 
unionists a limited vision. Much of the Colorado unionists’ arguments were 
designed just to win the election without considering that the 1943 Labor 
Peace Act imposed serious restrictions on union security. In a packet of 
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sample speeches for study groups and meetings, the Colorado Labor Coun- 
cil focused its appeal on sustaining a truce between management and labor. 
Labor’s supporters highlighted this industrial peace idea in their economic 
argument against the open shop, asserting, “Everybody wants orderly mar- 
keting conditions without disruption from industrial unrest.” Ads and liter- 
ature went so far as to proclaim an era of industrial peace in Colorado, 
concluding, “This misnamed piece of legislation would be a death-blow to 
the excellent labor-management relationship we in Colorado have enjoyed 
for so many years.” 

The sheer political muscle of the anti-right-to-work vote was impressive 
in Colorado and California. The Colorado initiative failed with 61 percent 
of the vote, 318,480 against and 200,319 for the right-to-work proposal. In 
Mesa County, in which Zamora organized, the amendment failed, 10,118 
to 7,044. In California, 60 percent voted against the measure. Voters in 
only six Golden State counties (Alpine, Imperial, Lake, Mono, Sutter, and 
Orange) approved the proposition. The year 1958 also marked a major 
victory for Democrats in California. Conservative William Knowland lost 
the governor’s mansion to famed liberal politician Edmund G. “Pat” 
Brown. Support of right to work had been the cornerstone of the Republi- 
can’s campaign, an effort that ended in an embarrassing GOP shutout and 
Democratic control of the California legislature.** 

Labor won the battle but not the war. The NRTWC’s losses in the 
proto-Sunbelt and three other states in 1958 did not signal the defeat of 
organized labor’s enemy or its free-market vision for economic growth. 
Coloradans accepted the Labor Peace Act in order to stop the compulsory 
open-shop measure, a Faustian bargain that undercut labor’s claims that 
union security was vital for prosperity. This tactic left Colorado labor much 
less secure than the trade union movements in New Mexico and California. 
Failed open-shop efforts in and of themselves should also not be seen as a 
total failure. Lisa McGirr has traced the impressive California conservative 
grassroots efforts for Goldwater’s 1964 presidential run to the anti-union 
campaigns, crediting them with being training sessions for her suburban 
warriors.*° 

Five years after the Goldwater defeat, Kevin Phillips described in The 
Emerging Republican Majority what had become the spirit of the Sunbelt, 
an economic dynamism built on industrial relocation and entrepreneurial 
freedom. Anti-unionism dominated both halves of the Sunbelt, but it 
would have a distinctly western flavor, emphasizing not the maintenance 
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of a rural elite and Jim Crow, but instead preying on fears of coercion and 
racketeering, while promising a future of freedom, regional development, 
and high employment. 

This discourse in the early postwar right-to-work elections in the proto- 
Sunbelt proved crucial to the Right’s ideological and electoral victories. 
Passage of these statutes helped unravel New Deal ideas that held that work- 
ers and unions formed a legitimate part of the tripartite body politic. Labor 
leaders were thus on the defensive from disaffected unionists, middle-class 
citizens, and business owners mobilizing against a supposedly corrupt 
cohort of racketeers. The crux of this cross-class agreement was that more 
and more voters accepted the argument that prosperity depended on over- 
turning New Deal regulatory checks against business. Union insecurity 
undercut liberal plans for regional growth and modernization, weakened 
corporatist power-sharing schemes, and devalued liberal Keynesianism 
before the mid-1950s. Even if all right-to-work supporters were not ready 
to denounce the entire New Deal state, many rejected the Wagner Act as a 
crucial pillar of the West’s future and the liberal-regulatory order, embrac- 
ing the laissez-faire anti-unionism that became part of the foundation of 
Sunbelt conservatism and the modern Right. 


PART Ill 


Appropriating the Language 
of Civil Rights 


Civil rights law and its relationship to employment rights stand at the cen- 
ter of the next three essays. As we have seen, the right-to-work issue always 
had a powerful racial component, deployed both by supporters and oppo- 
nents of organized labor. In his study of conservative efforts to pass a Cali- 
fornia “right-to-work” law in 1958, Reuel Schiller demonstrates that 
conservative Republicans largely failed to convince African Americans that 
such a ban on the union shop was in their interest as workers and citizens, 
even though many trade unions did in fact discriminate against racial 
minorities. Labor argued, more successfully, that the proposition would 
weaken unions, lower wages, and turn California into a state whose stan- 
dard of living resembled that of Jim Crow Mississippi. But the campaign 
against the California right-to-work proposition was a problematic labor- 
liberal victory. For Schiller argues that if the rhetoric of racial division used 
to attack unions and entice minority voters failed at the polls in 1958, it 
exacerbated tensions in the alliance between labor and the civil rights com- 
munity, with deleterious consequences in the next decade and after. 

One of the most powerful groups to exploit this divide was the National 
Right to Work Legal Defense Foundation, which grew out of the National 
Right to Work Committee, founded in 1955. The committee funded 
numerous right-to-work initiatives during the next decade, but in the 1960s 
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and 1970s, as Sophia Lee points out, the right-to-work forces moved for- 
ward with a litigation strategy that mimicked the discourse of the civil rights 
movement. Legal Defense Foundation attorneys tried to redeploy the civil 
rights movement’s constitutional claims and adopt its political mantle. 
Instead of attacking unions in the name of enterprise autonomy or manage- 
rial rights, right-to-work lawyers won legitimacy, thwarted liberal attacks, 
and exacerbated divisions within the Democratic Party by putting forward 
minority plaintiffs seeking redress against big labor. This was a pioneering 
strategy for the Right, which would soon be adopted by libertarians and 
free-market advocates in other fields to delegitimize the entire regulatory 
state and the liberal institutions that sustained it. 

The imbricated relationship between the labor law and its civil rights 
cousin is manifest in Alexander Gourse’s study of why and how Illinois 
employers resisted and reshaped state-level fair employment legislation in 
the years after World War II. Some were outright racists or anti-Communists 
who saw the advancement of African Americans as a subversion of the 
social order. Most employers based their opposition to an effective, execu- 
tive branch Fair Employment Practice Commission on a fear that the 
administrative state was inherently biased in favor of organized labor. Led 
by the Illinois Manufacturers Association, business leaders demanded judi- 
cial protection of their rights against executive power, arguing that their 
“right to manage” constituted a civil right worthy of heightened standards 
of procedural due process. This strategy had profound implications for 
national labor and civil rights law. Illinois Republican senator Everett Dirk- 
sen, a key figure in shaping the 1964 Civil Rights Act, made sure that the 
courts would play a large role in defining the powers and reviewing the 
decisions of the new, federal Equal Employment Opportunity Commission. 
Judges with little background in labor-management relations, Gourse 
points out, often expanded civil rights law at the expense of labor law, while 
the adversarial, winner-take-all outcomes of discrimination lawsuits often 
alienated workers, both minority and white, from their unions. 


Singing “The Right-to-Work Blues”: 
The Politics of Race in the Campaign for 
“Voluntary Unionism” in Postwar California 


Reuel Schiller 


During the early fall of 1958, Lester Bailey, a labor organizer and field repre- 
sentative of the Citizens Committee Against Proposition 18, found himself 
engaged in an unusual activity as he sat in the committee’s offices on Sutter 
Street in San Francisco. He was writing a song: “The Right to Work Blues.” 
“Td hate to see / My weekly pay go down,” Bailey wrote. 


Id hate to see 

That Right to Work Made law! 
Because the day it is 

They'll pay me like they paid my Paw! 


Mississippi has it 

Georgia, Texas do! 

If it comes to California 

Ill have to leave here too! 

Oh [d hate to see 

That Right to Work made law 
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Cause I can’t live on 
What they paid my Paw! 


Got the Right to Work Blues 
Scared as I can be! 

I’m goin’ to vote No! on 18 
And keep California free! 


By choosing an African American musical idiom—the song was to be sung 
to the tune of W. C. Handy’s immensely popular “St. Louis Blues” —Bailey 
hinted at the identity of his intended audience. The substance of his lyrics 
also suggested that it was the black voters of California whom he wished to 
convince to oppose Proposition 18, the right-to-work proposition that 
would be on the November ballot. African American workers had left the 
South to come to California in search of the prosperity that had been 
denied to their parents. Yet the passage of Proposition 18 would bring the 
South to them, Bailey argued. It would undermine their prosperity and 
force them to move on once again to preserve both their material comfort 
and their freedom. 

Les Bailey was not the only trade unionist reaching out to the African 
American community during the 1958 campaign. Indeed, he was part of a 
concerted effort to ensure that black voters would reject Proposition 18. 
This effort came into being because the proponents of the proposition had 
targeted the African American community. They believed that black work- 
ers, many of whom had suffered discrimination at the hands of labor 
unions, could be convinced to vote for a ballot measure that would weaken 
organized labor in the state. By breaking the “union monopoly” in Califor- 
nia, they argued, Proposition 18 would strike a blow for fair employment 
practices. If it passed, racist unions could not keep African Americans out 
of jobs, and could not extort money from black union members to further 
racist policies. 

The right-to-work effort to capture the votes of African Americans was 
ultimately unsuccessful. Proposition 18 was soundly defeated in 1958, and 
black voters opposed it in even greater numbers than white voters. How- 
ever, the fact that African Americans voted overwhelmingly against Propo- 
sition 18 did not mean that they were entirely comfortable with the alliance 
that they had struck with California unions. Indeed, the fight over the prop- 
osition revealed significant divisions within the black community and pro- 
found tensions between African Americans and their allies in the labor 
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movement. Unions seemed to be taking black votes for granted, many Afri- 
can Americans believed. While the rhetoric of racial division that Proposi- 
tion 18’s proponents used to attack unions and entice black voters may 
have failed in its intended purpose in 1958, it exacerbated tensions in the 
alliance between labor and the African American community. Over the next 
decade, these tensions would place limits on the political power of reform 
elements within the labor movement, the African American community, 
and the Democratic Party in California. 


Proposition 18 and the deep fear and hostility it generated within the labor 
movement was rooted in the state of midcentury labor law. The National 
Labor Relations Act (NLRA) required an employer to recognize and bar- 
gain with a union that had the support of more than half the workers in a 
given bargaining unit. The NLRA also dictated that such a union be the 
exclusive representative of all the workers in that unit. Accordingly, the 
union had to provide services (contract negotiation and grievance arbitra- 
tion, for example) for every member of the bargaining unit, even if some 
of those workers were not union members. This obligation created a prob- 
lem for unions because it acted as a disincentive for workers to join the 
union. If the union was required to negotiate the collective bargaining 
agreement and process grievances on behalf of nonmembers, why should 
they join the union and pay dues? This so-called free-riding problem was a 
serious one for unions, since it could create the untenable situation in 
which a union was spending resources on a group of people far larger than 
those from whom it was collecting dues. Unions would be bankrupted if 
too many workers enjoyed the benefits of unionization without paying for 
them. 

Fortunately for unions, the NLRA provided a solution to the problem 
of free riders. The act allowed a union to enter into collective bargaining 
agreements that required an employer to dismiss a worker who had not 
joined the union within thirty days of starting his job. This type of agree- 
ment (known as a “union security agreement” or “compulsory unionism” 
depending on your ideological proclivities) eliminated free riders. If a 
worker refused to join the union and pay dues for the benefits he received, 
the union could have him fired. Thus, the collective bargaining agreement 
could create a “union shop” —a bargaining unit in which every worker was 
a member of the union, even if he had not voted for the union in the first 
place, and even if he did not wish to join. 
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The union shop, however, was not allowed in every state. The 1947 
amendments to the NLRA, known as the Taft-Hartley Act, allowed individ- 
ual states to prohibit union security agreements. This is what Proposition 
18 proposed to do. “No person shall be required by an employer to become 
or remain a member of any labor organization as a condition of employ- 
ment or continuation of employment.”* Such prohibitions were known 
as “right-to-work” measures, in that, according to their proponents, they 
preserved an individual’s right to work for a particular employer regardless 
of whether he belonged to the union that represented that employer’s work- 
ers. Unions, obviously, viewed these measures differently. They were “right- 
to-wreck” measures, laws that would deprive unions of the dues they 
needed to carry out the obligations imposed on them by the NLRA. 

In the decade after Taft-Hartley was passed, national business organiza- 
tions such as the National Association of Manufacturers and the United 
States Chamber of Commerce sought to weaken labor unions by funding 
right-to-work campaigns in a number of states.* This movement achieved 
early victories in the South and Southwest, and by the middle of the 1950s 
had turned its attention to more industrialized states with higher union 
densities. After an emboldening victory in Indiana in 1957, right-to-work 
forces made an enormous push in 1958, launching campaigns in five states, 
three of which, Washington, Ohio, and California, had large numbers of 
union members. 


The impetus for Proposition 18 came from a cast of characters and organi- 
zations familiar to anyone who followed conservative California politics in 
the years after World War II: Charles Jones, the head of the Richfield Oil 
Company; Walter Knott of Knott’s Berry Farm; Cecil Kenyon of Southern 
California Edison; the Los Angeles Times’ Chandler family; Cecil B. De- 
Mille’s Political Freedom Foundation; the California Association of 
Employers; the Los Angeles Merchants and Manufacturer’s Association.® 
The proposition’s highest profile supporter, however, was the Republican 
Party’s candidate for governor, U.S. Senate minority leader William Know- 
land, whose comically inept, catastrophically self-destructive 1958 cam- 
paign provided the background against which Proposition 18’s supporters 
and opponents battled for the votes of African Americans.° 

In early 1957, Knowland, one of the most powerful Republicans in the 
Senate, stunned political observers by announcing that he would not run 
for reelection in 1958. Though he gave personal reasons for the decision 


The Politics of Race in Postwar California 143 


(his wife, it was said, missed California), the barely hidden motivation was 
a desire to become governor, the ideal launching pad, in his view, for a 
campaign for the White House. The fact that the incumbent governor, 
Goodwin Knight, was a Republican, did not trouble Knowland. Indeed, he 
seemed to believe that his inevitable victory in a bruising primary battle 
with Knight would demonstrate what a powerful presidential candidate he 
would be. Knight was vulnerable, Knowland thought, because of his close 
ties to California labor unions, connections that alienated Knight from 
powerful right-wing elements within the Republican Party. Accordingly, 
Knowland explicitly and forcefully hitched his campaign to efforts to pass 
Proposition 18. Early polling had showed that the proposition had a com- 
manding lead, so by linking himself to it, Knowland believed that he would 
not only secure the Republican nomination but also split the votes of labor 
union members, thereby winning the general election. 

Knowland may have been the only Republican in California who 
thought this strategy was a good one. Everyone else, in the words of one 
historian, “saw in it the schismatic makings of a disaster.’ Indeed, 
throughout the 1940s and 1950s the California Republican Party depended 
on moderates like Earl Warren, Knight, and the state’s junior senator, 
Thomas Kuchel, to win statewide elections in a state where registered Dem- 
ocrats outnumbered Republicans by over 750,000. They did this by embrac- 
ing the mantle of nonpartisan politics and committing themselves to 
positions on issues such as old-age pensions, public health insurance, and 
government spending on infrastructure that were in line with the prefer- 
ences of many Democratic voters. Similarly, these moderate Republicans 
tried, with considerable success, to ensure that labor unions did not become 
an adjunct to the state’s Democratic Party. Indeed, Knight earned the repu- 
tation as one of the most pro-labor governors in California’s history.* Thus, 
Knowland’s strategy seemed designed not only to divide the Republican 
Party but also to alienate the Democratic voters, many of them union mem- 
bers, upon whom Republicans had depended to dominate statewide politics 
for more than a decade. 

Trying to minimize the damage that Knowland’s strategy seemed des- 
tined to inflict, the powers that be in the California Republican Party—vice 
president Richard Nixon, Los Angeles Times political editor and kingmaker 
Kyle Palmer, political consultants Clem Whittaker and Leone Baxter, deep- 
pocketed banker Howard Ahmandson—denied Knowland the primary 
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fight he was itching for. Threatening to withhold endorsements and cam- 
paign contributions, they forced Knight out of the race and engineered “the 
big switcheroo” in which Knight instead ran for Knowland’s vacated Senate 
seat. (“The booby prize,” quipped the presumably ecstatic Democratic 
gubernatorial nominee, Edmund “Pat” Brown.) That Knight refused to 
endorse Knowland surprised no one, but it boded poorly for any hopes of 
Republican unity in the general election. 

Knowland’s right-to-work strategy also turned out to be a disaster. Far 
from splitting the labor vote, it unified and inspired it. Furthermore, Know- 
land had profoundly miscalculated the appeal of the right-to-work issue in 
the Republican Party. Knowland, it turned out, was several years too early 
to challenge the hegemony of the moderates within the party. Even Kyle 
Palmer, himself an ardent supporter of Proposition 18, thought it foolish 
to link a gubernatorial campaign to an issue that was bound to be contro- 
versial. Indeed, Knowland turned out to be one of the very few Republican 
candidates to endorse it, let alone center a campaign on it. Most Republi- 
cans opposed it and the state party, as well as Nixon, remained neutral. 

The Republicans’ slow-motion hara-kiri ended on election day. Know- 
land was shellacked. Pat Brown beat him by more than a million votes of 
the 5.2 million that were cast.’ Proposition 18 was also decisively beaten, 
getting even fewer votes than Knowland and losing by 20 percentage 
points.'? Knight lost, as did every other Republican running for statewide 
office, save one. The Democrats seized control of both the State Senate and 
the Assembly, as well as the state’s congressional delegation. The Republi- 
can Party, Knight declared, was in “its worst shape in a century.”"! The San 
Francisco Chronicle, which had refused to endorse Knowland despite its 
consistently Republican editorial preferences, performed the autopsy: “An 
extreme group in the California Republican Party decided . . . to take Cali- 
fornia back into the 19th century, away from the ‘moderate Republicanism’ 
that the members of the group so heartily loath; away from the Progressive 
tradition of the great Republican governorships of Hiram Johnson ... and 
Earl Warren; away from Goodwin Knight, whom they hold in contempt for 
the odd notion that the way for Republican candidates to win is to try to 
gain support from all the elements of the public, including labor.”” 

In retrospect, the Chronicle’s description of what happened was correct, 
but its analysis was profoundly flawed. Knowland’s hard right, anti-labor 
tactics may have represented the Republican Party’s nineteenth-century 
past, but they also presaged its twentieth-century future. As Kurt Schuparra 
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and Lisa McGirr have demonstrated, the California Republican Party’s self- 
immolations of the late 1950s and the early 1960s were a refiner’s fire out 
of which emerged a new, potent conservative movement that would come 
to dominate the party.° Indeed, a closer examination of the battle over 
Proposition 18 reveals many themes that would become central to this new 
brand of Republicanism. It also shows how the politics of racial division 
would become a potent weapon in the arsenal of a reborn Republican Party. 


In California, the battle between the pro- and anti-Proposition 18 forces 
centered around three interlocking arguments. The first was the age-old 
philosophical dispute over the inherent conflict between majoritarianism 
and the rights of the individual: should labor law be structured to further 
the will of the majority or protect the rights of dissenting individuals? Since 
neither side believed that the other was actually interested in advancing 
such noble values, each side frequently turned to a second argument: what 
were the actual motivations of the forces on either side of the proposition? 
Was it corrupt and subversive labor “bosses” trying to protect their fief- 
doms, or greedy industrialists intent on destroying unions and driving 
down wages? This discussion of wages led to the final argument that was 
frequently deployed during the campaign: what would the economic effect 
of Proposition 18 be? Would it destroy California’s economy by driving 
down wages and reducing consumer spending? Or would it create a more 
vibrant California economy through the creation of a more hospitable busi- 
ness climate, devoid of corrupt and subversive unions? 

In the first of these arguments—by far the most high minded—each 
side tried to lay hold of the traditional values of American political culture. 
As far as Proposition 18’s opponents were concerned, the right-to-work 
movement was intent on undermining one of the most basic principles of 
American society: “Our American government is based on the principle of 
majority rule. That is the American Way.”" In a democratic society, there 
would always be people on the losing side of a vote. That fact did not entitle 
them to “shirk” their responsibilities to that society.5 Furthermore, the 
“right to work” was not one that was found in the Constitution, so even if 
a person believed certain rights should be protected against the will of the 
majority, the right to be represented by a union without paying for it was 
not one of them.’ 

To Proposition 18’s supporters, these arguments mischaracterized 
American political values. In American political culture, the protection of 
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individual rights—particularly the right to dissent—was at least as impor- 
tant as furthering the will of the majority. In its editorial supporting Propo- 
sition 18, the Los Angeles Times stated this argument most forcefully.'? The 
free-rider argument, that majorities should be able to force dissenters to 
join the union, was “an offensive argument.” Indeed, it was “a horrifying 
argument” that rejected “‘a basic principle of the Constitution of the United 
States: that men have rights which majorities may not nullify.” The protec- 
tion of the rights of dissenting individuals was one of the most basic attri- 
butes of American society: “If a majority in Congress may not deprive a 
man of his property with a bill of attainder, why may a majority of work- 
men in a shop deprive a man of his job, which is often one of his most 
precious properties, because he is a dissenter?” Thus, a vote for Proposition 
18 was a patriotic act that would “put California in tune with the spirit of 
the Founding Fathers.” Indeed, anyone who would oppose such a self- 
evidently and uniquely American right must have corrupt or unpatriotic 
motives: “It is curious—we could use a more invidious adjective—that so 
many of the champions of social rights, civil rights, human rights, even 
economic rights, dance blindfolded around this most conspicuous of latter- 
day rights.” 

This argument—that right-to-work’s opponents had ulterior motives— 
sat at the center of the campaign for Proposition 18. The proposition’s 
supporters argued that right-to-work legislation would allow workers to 
drive corrupt or subversive union leaders out of power. Indeed, in the con- 
text of the Senate hearings on corruption in organized labor (known as the 
McClellan Committee hearings), which were taking place throughout the 
1958 election season, the strategy was an obvious one.!* An ad that the pro- 
18 forces ran frequently in California’s major newspapers focused on this 
theme: “wHy ARE THE UNION BOSSES SO AFRAID OF PROPOSITION #18? ... 
Are they afraid that Voluntary Unionism will put a curb on corruption, 
rigged elections, racketeering, violence, and ‘taxation without representa- 
tion?’ ... Are they afraid that Voluntary Unionism will make it possible for 
the captive membership of a corrupt or Communistic union to walk out in 
a body and join an honest, patriotic union?” Political cartoons illustrating 
this theme were a mainstay of the pro-18 campaign. “Get Hoffa, Off’a” 
read a caption of a caricature of the notoriously corrupt Teamsters leader, 
James “Jimmy” Hoffa, pockets bulging with cash, riding on the back of a 
bridled and blindered union member.” Another cartoon showed a “com- 
pulsory union machine” sucking in the dollars of scowling union members 
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and spewing cars, houses, and yachts (“benefits to corrupt union bosses’) 
into the arms of a fat, smiling union leader.?! 

While campaigning, Knowland repeatedly linked Proposition 18 to the 
work of the McClellan Committee and touted it as an antidote to a labor 
movement dominated by corruption and radicalism.” This theme was 
stated most piquantly by Knowland’s wife, Helen, a frequent campaign sur- 
rogate, in an article for the right-wing magazine Human Events that the 
Proposition 18 forces circulated to voters.?? Without a right-to-work law, 
workers were forced “to submit to the rule of such bosses as Walter Reuther 
and Jimmy Hoffa.” Of course, Hoffa and Dave Beck thrived on the spoils 
of their corruption, exploiting “the 1.7 million innocent captive members” 
of the Teamsters. But Reuther was “infinitely more dangerous” because of 
what Knowland saw as his commitment to Marxism: “In order for Reuther 
to put his Marxian creed into effect, he must control the governmental 
machinery of our country.” He was in the process of achieving this by 
turning the labor movement into “the piggy-back monster which has 
latched on to the Democratic party.” 

In the end, red-baiting proved far less potent than the charges of union 
corruption that Proposition 18 opponents sought to shake. They pointed 
out that there was nothing in the proposition that directly addressed the 
racketeering issues so prominently raised in the McClellan Committee 
hearings.” They also argued that the AFL-CIO was leading the fight against 
corrupt unions and that the proposition would hinder that fight “by 
destroying sound, honest unions, [and] responsible collective bargaining 
agreements between employers and employees.” Instead, “Proposition 18 
would aid the dishonest extremist elements in both management and 
labor.”’> Labor’s main tactic, however, was to change the focus of the 
debate from the motives of the proposition’s detractors to those of its 
proponents. 

“Look Who’s Coming to the Rescue! . . . of the poor downtrodden 
working men and women of California!” one ad sarcastically chortled, list- 
ing the National Association of Manufacturers, the U.S. Chamber of Com- 
merce, and other “protectors of the people, rushing nobly and without 
thought of personal gain (?) to save us from evil.”?° “wHO ARE THEY?” 
another ad asked. “Meet “Mr. Divide’ and ‘Mr. Conquer,” who were not 
honest businessmen but “financial manipulators . . . who want cheap ‘auc- 
tion block’ wages, the better to swell the pockets of their financial and 
dictator [sic] empires.”?” In several pamphlets, the anti-18 forces described 
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the web of “Big Boys with Billions,’ both in and out of California, who 
were bankrolling the right-to-work initiative.2* Far from having the best 
interests of Californians at heart, their greedy desire for low wages and total 
managerial autonomy would wreck California’s “prosperity and waste fifty 
years of hard-won economic and social improvement.” 

Indeed, if linking unions to corruption and subversion was the main 
tactic of the right-to-work forces, arguing that Proposition 18 would 
destroy California’s economy was where its detractors placed most of their 
emphasis.» Polling done by the California Labor Federation suggested that 
the best way to convince voters to reject the proposition was not to focus 
on how it was bad for unions and union members, but instead to empha- 
size how it would harm people who were not in unions.*! “pRop 18 THREAT- 
ENS CALIFORNIA PROSPERITY!” screamed the headline on a fake newspaper 
put out by the Central Labor Council of Alameda County. “‘rigHT To 
WORK’ IS ‘RIGHT TO WRECK.” California workers earned higher wages 
than workers in right-to-work states, and these wages translated into eco- 
nomic prosperity for all. This argument featured prominently in the anti- 
18 statements placed in California’s official voter guide: “If California 
income were based on the average income in the ‘right to work’ states, our 
14 '» million people would have $13 billion dollars a year less in buying 
power. This would mean lower income and profits for merchants, manu- 
facturers and professional persons whose economic existence rests on the 
buying power of the consumer public.”*? To emphasize this point even 
more forcefully, California unions provided their members with small slips 
of paper reading “paid with union wages, vote no on Prop. 18” that they 
were to give to merchants when they made purchases and to include with 
their checks when they paid their bills by mail.*4 

Opponents of Proposition 18 celebrated “the maturity in collective bar- 
gaining which enlightened labor and management have developed in Cali- 
fornia.”*> The state’s “prosperity is based on industrial peace,” they argued. 
Right-to-work laws, on the other hand, generated violence, strikes, and low 
wages: “By destroying our stable labor relationships, [Proposition 18] 
would create industrial chaos.” That, in turn, would drive businesses out 
of California. Proposition 18 was thus portrayed as an attempt to kill the 
goose that had laid the golden egg of California’s postwar boom. 

The pro-18 forces, of course, had a completely different set of statistics. 
In the decade following the passage of Taft-Hartley, states with “voluntary 
unionism” had seen larger increases in wages, in union membership, and 
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in the number of jobs created than had states with “compulsory union- 
ism.”°° The reason for this contrast was obvious, the right-to-work forces 
argued. The “industrial climate” of states without right-to-work laws “has 
become so unhealthy that industry . . . finds it unwise to risk new capital 
there . . . [because] it is well-nigh impossible to bargain with monopolistic 
labor trusts.”?” Thus, far from wrecking California’s economy, Proposition 
18 would save it by “assur[ing] an economic and labor climate which will 
attract new industrial and business risk capital to our shore.”** 


These arguments, both pro and con, were typical of battles over right-to- 
work legislation in the years after the passage of Taft-Hartley.*? However, 
in the fall of 1958, Proposition 18’s proponents unveiled a new strategy. 
On September 10, Les Bailey wrote an “Urgent & Confidential” memoran- 
dum to his bosses at the Citizens Committee Against Proposition 18: “It 
has come to my attention that the proponents of Proposition 18 are flood- 
ing Negro communities throughout California with the rumor that the so- 
called Right to Work issue, if passed, will guarantee Negroes and other 
minorities Fair Employment Practices (FEP). The Proposition’s promoters 
are planting people in meetings and spreading this fraud by word of mouth 
to the degree that immediate action must be taken to offset this vicious 
rumor.”*° To combat this tactic, Bailey wrote, it was imperative to solicit 
anti-Proposition 18 statements from African American leaders and publi- 
cize these statements within the black community. 

Prior to 1958, right-to-work supporters in California had not associated 
themselves with the fight against racial discrimination in employment. 
Indeed, most of the organizations behind the proposition had opposed state 
and federal fair employment practices law in the past.*! Their primary goal, 
after all, was to promote employer autonomy. The DeMille Foundation was 
explicit about this. A fact sheet that accompanied its model right-to-work 
statute responded to the possible objection that “this talk about the right 
to work opens the door to FEP legislation” with a blunt denial: “Nothing 
of the kind. The right to work does not mean the right of a particular 
individual to a particular job. The job is created by the employer, and the 
right to hire should remain in his hands.’’ 

Nevertheless, as Election Day approached, Proposition 18’s proponents 
began to target African American communities, telling black voters that the 
proposition could be a potent weapon for fighting racially discriminatory 
practices by unions. In mid-October a pamphlet entitled “The Negro and 
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His Right to Work” began appearing in the mailboxes of the residents of 
“predominately Negro neighborhoods” in California. The pamphlet, 
which was written by the conservative African American public relations 
specialist Joseph V. Baker, began by recounting the history of African 
Americans’ migration out of the South in search of employment. In the 
years following World War I, “the Negro . . . knocked on whatever door he 
could find offering to do whatever a strong man could. Across his path, 
however, stood the king pins of labor, barring his passage to almost every- 
thing of skill.”** The same thing happened after World War II. In San Fran- 
cisco he was “shut out of the skilled trades by an airtight labor front.” In 
Los Angeles, the Teamsters treated blacks like “wild animals on the loose” 
and kept them out of the trucking industry. At best, African Americans 
were forced into “Jim Crow locals.”*° Such problems continued in the pres- 
ent, Baker asserted. Even while the AFL-CIO throws “the sop of a resolu- 
tion against discrimination to its truly distinguished leader, A. Philip 
Randolph, head of the Brotherhood of Sleeping Car Porters . . . its locals 
have gone blithely leaving the clauses which bar Negroes on sight.’”*° 

For Baker the solution was clear: passage of the right-to-work proposi- 
tions in California and Ohio. “Under these provisions,” he argued, no 
union “could tell a Negro in Los Angeles that he may not drive a beer truck 
if the company’s management wanted to show its appreciation of Negro 
patronage by hiring him. . . . If a Negro qualified as a boilermaker, or a 
steamfitter, or a plumber, in one of the hundreds of major industries in 
which these are privileged jobs, kept airtight by union ritual, no union could 
tell a Negro that he may not ascend. ... No union could tell management that 
it may not promote him because his face is black. And that situation does now 
prevail!” Baker firmly rooted the right-to-work cause within the context 
of the broader African American struggle for civil rights: “No logical mind 
can find an acceptable difference between the Faubuses in Arkansas and the 
union leaders in California, or Ohio, or New York, or Pennsylvania, who [bar] 
Negroes from membership. . .. Against whom should federal troops be sent? 
Men who bar children from school, or men who bar other men from mak- 
ing a living?” 

Baker’s pamphlet was a remarkable piece of public relations. It focused 
on discrimination that would have been particularly salient to African 
Americans in California: the ongoing dispute between civil rights groups 
and Teamsters locals in Los Angeles and the history of segregated craft 
unions in San Francisco.” It pricked African Americans’ pride in their own 
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industriousness and patriotism (the pamphlet repeatedly refers to African 
American veterans) while representing white union members as ignorant, 
foreign, unreconstructed racists (“the worst kind . . . who could not spell 
their names, or pronounce clearly the streets on which they lived”’).°° Union 
leaders were autocratic royalty (Walter Reuther is “labor’s crown prince’) 
exacting “tribute.” They were also hypocrites, who demanded that employ- 
ers hire African Americans in executive positions while they themselves 
refused to do so.*! 

Baker invoked the heroic work of the NAACP and A. Philip Randolph, 
cleverly eliding the fact that both were unalterably opposed to Proposi- 
tion 18. Indeed, it is not possible to read ““The Negro and His Right to 
Work” without getting the impression that the civil rights establishment 
endorsed the proposition. Similarly, as Les Bailey noted in his panicked 
memo to the Citizens Committee Against Proposition 18, the pamphlet 
strongly implied that the proposition actually prohibited discriminatory 
practices by unions, when, in fact, it did nothing more than allow an 
employer to hire African American workers even if the union represent- 
ing his employees discriminated. 

Baker’s pamphlet was not the only pro-18 argument made by an African 
American to the African American community. The right-to-work forces 
were active in California’s many black communities. In Southern Califor- 
nia, the main spokesman was Claude V. Worrell, head of the Los Angeles 
NAACP’s legal redress committee.** In the Bay Area, the proponents were 
represented by Fred Marcus, the first African American deputy sheriff in 
Marin County. In May 1958 the Sun-Reporter, San Francisco’s African 
American newspaper, ran a four-part debate between Marcus and William 
Chester, the African American regional director of the International Long- 
shore Workers’ Union, on the merits of the proposition.** 

Marcus’s contribution to the debate was nowhere near as polished as 
Baker’s, but it had more substance. A large part of his argument rehashed 
the non-race-specific points that were part of the pro-18 materials aimed 
at the general public: right to work promoted freedom of association; it 
limited the power of corrupt or subversive union bosses who had become 
too powerful since the passage of the NLRA; it would create jobs and pro- 
mote economic growth in California. However, Marcus also addressed con- 
cerns specific to the African American community: “Last month an expert 
waiter, Negro, was offered a job at the Mark Hopkins Hotel. He was to 
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begin as soon as the Union gave its blessing. .. . Upon applying for mem- 
bership in the waiters union, he was told by the business agent that they 
(the union) had not begun to accept Negro members yet, but that his name 
would be kept on file. The Local then proceeded to send a white waiter to 
the Mark Hopkins to fill the position.”*4 Such incidents were inevitable in 
a racist society when too much power was put in the hands of white union 
bosses, Marcus argued: “Compulsory Unionism gives one man, or a small 
group of men, the power to reject without explanation other men, thus 
denying them the right to work and survive merely because he, or they, as 
individuals, do not like the color of his skin.”’>> If unions were to be made 
genuinely democratic and racially egalitarian, then two things had to hap- 
pen: unions had to be forced to allow African Americans into the bargain- 
ing units they represented, and their leadership had to be made responsive 
to the members of that bargaining unit. Only a system of labor relations 
that allowed individuals to decide for themselves whether they would join 
a union or not would accomplish these ends.°° 


While the arguments made by the African American proponents of Propo- 
sition 18 may have been slick and more than a little misleading, they surely 
stung, for their most basic assertion—that there was widespread racism in 
the labor movement—was unquestionably true.*” Despite repeated calls to 
end racist practices from the AFL-CIO leadership, and despite much prog- 
ress toward a more racially egalitarian labor movement, many AFL-CIO- 
affiliated unions still discriminated. As late as 1963, several railroad unions 
formally prohibited African Americans from joining. Many other unions, 
particularly in the South, maintained segregated locals or, less frequently, 
black auxiliary locals. Even more potent a barrier to African Americans in 
the labor movement than formal discrimination, which was clearly on the 
decline by the late 1950s, was a variety of informal mechanisms that kept 
blacks out of a vast number of unionized jobs, particularly in the building 
trades. Indeed, even as he decried right-to-work laws, the NAACP’s labor 
secretary, Herbert Hill, was unable to restrain himself from scolding the 
AFL-CIO’s leadership for “a tendency to substitute hollow ritual for vigor- 
ous action when conflicts develop within local unions involving the rights 
of Negro workers.”®* If the House of Labor did not clean up its act, Hill 
wrote, it should not be surprised if African Americans supported anti- 
union legislation.» 
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Proposition 18’s opponents recognized this vulnerability and sought to 
prevent the right-to-work forces from exploiting it. To do so, they turned, 
first and foremost, to the NAACP. By the late 1950s the AFL-CIO had 
developed an intimate working relationship with the NAACP. Indeed, as 
early as 1947 the NAACP had indicated its strong opposition to right-to- 
work laws.*! In the face of the spate of right-to-work campaigns during the 
1958 election season, the association threw its weight against these refer- 
enda, publishing anti-right-to-work editorials in the Crisis, forbidding 
Proposition 18 endorsements by any of its California branches, and urging 
all of its members to “join hands with local AFL and CIO unions in fighting 
against the Right-to-Work movement.”® That movement, the NAACP 
asserted, was no friend of African American workers. To the contrary, the 
main effect of the passage of such laws was to drive down wages, which 
would have a disproportionate impact on black workers. By keeping labor 
unions strong and joining them, the NAACP argued, African Americans 
could address such wage disparities. 

The NAACP also helped the anti-18 forces within the labor movement 
to reach out to the African American community. Both groups sent speak- 
ers into black neighborhoods, advertised in black newspapers and on radio 
stations that catered to a black audience, and addressed (usually somewhat 
obliquely in the case of union leaders) issues of racial discrimination when 
presenting arguments against the proposition.“ The specifics of the strategy 
that they used are nicely illustrated by the materials both groups 
distributed. 

When addressing the African American community, Proposition 18’s 
opponents took a page from the playbook of the proposition’s supporters. 
They attempted to place the campaign against the proposition in the con- 
text of the civil rights movement, though, obviously, their perspective was 
reversed: the proponents of right-to-work were the allies of the southern 
segregationists, not their enemies. In making this argument, opponents 
were aided by the fact that right-to-work laws were prevalent in the South. 
Indeed, in August 1958, Franklin Williams, the director of the NAACP’s 
West Coast Regional Office, wrote to the branch presidents throughout the 
South, asking them for information about the effect of right-to-work laws 
on African Americans in their state.® Similarly, the counsel of the NAACP’s 
Washington Bureau wrote to Hill, inquiring if he knew of links between the 
supporters of right-to-work legislation and “white supremacist groups.” 
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These inquiries resulted in information that quickly made its way into 
two pamphlets published by the NAACP and distributed in California. 
“Keep Mississippi out of California!” one pamphlet announced above an 
illustration of a kneeling man (“California Worker’), lash marks on his 
back, prostrate before his tormentor, a sinister fellow wielding a swastika- 
tipped whip, the cord of which spelled out the words “Right to Work.” 
Sprinkled through the illustration were the names of southern right-to- 
work states—‘“Tennessee, Georgia, Alabama, Texas, Virginia, Florida, Caro- 
lina, Arkansas.” In addition to linking the right-to-work movement with 
the forces of southern racism, the pamphlet attempted to rebut the idea 
that Proposition 18 would prevent employment discrimination. It included 
a “Scorecard” and a “Tally Sheet” demonstrating that the supporters of the 
right-to-work law were the same organizations that opposed fair employ- 
ment practices legislation. Finally, while the pamphlet followed the more 
general strategy of equating right-to-work laws with low wages, the NAACP 
added language that was designed to motivate African Americans in partic- 
ular. Only by opposing Proposition 18 could Californians “Fight Share- 
cropper Wages” that southern business interests and other “Dixie-minded 
businessmen” were trying to foist on the state. 

The NAACP’s other pamphlet was even more explicit about the connec- 
tion between right-to-work advocates and southern, racist extremism.® 
“rHis Happened in a RIGHT-TO-workK State,” the pamphlet read over a 
photograph of two police officers manhandling Martin Luther King, Jr. in 
Montgomery. “It Could Happen Here! But your Vote aGarnsT Proposition 
18 Can Keep Bigotry and Tyranny from California.” The pamphlet con- 
tained quotes from African American leaders (including King, Randolph, 
NAACP executive director Roy Wilkins, Lester Granger of the Urban 
League, and J. H. Jackson of the National Baptist Convention) decrying the 
right-to-work movement. Indeed, these seem to have been the quotes that 
the California Labor Federation solicited in response to Les Bailey’s Sep- 
tember memo.” 

On the inside of the pamphlet was a photograph of federal troops 
escorting African American students into Little Rock High School. The cap- 
tion reinforced the link between massive resistance and the right to work: 
“Don’t Bring Little Rock’s Bigotry and Shame to California. ‘Right-to- 
Work’ Promoters Are the Same People Opposing School Desegregation in 
Southern States.” The pamphlet then listed, in some detail, “Seven Reasons 
Why Every Negro Citizen Should Vote Against Proposition 18.” These 
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echoed the arguments in the NAACP’s resolution: right-to-work laws 
depressed wages in the states where they had been enacted, and African 
Americans bore the brunt of this depression. Right-to-work laws did not 
prohibit racial discrimination. In fact, they “worsen the lot” of black 
employees, by putting them at the mercy of their employer. Strong unions 
and collective bargaining, on the other hand, brought higher wages, fair 
hours, and job security. 

The NAACP was not the only organization that designed literature espe- 
cially for the African American community. The California Labor Federa- 
tion distributed a two-sided broadsheet.” One side printed the text of the 
NAACP’s anti-right-to-work resolution and a quote opposing Proposition 
18 from the Urban League. The other side began with a banner headline: 
“Read What Southern Racists Think About ‘Right to Work Laws!” What 
followed was an edited reproduction of a letter on the stationery of an 
organization known as the Arkansas Free Enterprise Association addressed 
to a certain Walter McLogan of Los Angeles from the association’s executive 
director, J. B. Withee: “The Executive Secretary of the Citizens Council 
here in Little Rock, gave me your letter regarding Negroes securing jobs in 
Arkansas, etc. .. . [Right-to-work] laws have been adopted for many years 
and have been successful in creating a good labor climate, as well as bring- 
ing into the State a host of new industries and businesses.” After omitting 
two paragraphs, the Labor Federation reproduced the rest of the letter, 
which veered from the merely mercenary to the barely coherent and pro- 
foundly disturbed: 


This race-mixing, as you know, is one of the Nation’s big problems, 
because of the decision of the Supreme Court in integrating public 
schools and we might say that your fellow citizen, Earl Warren, was 
the main instigator and now he is attending the Jewish College in 
New York City, learning the Talmad [sic] and what it has to say 
about it. 

I hope you will be able to get back of Senator Knowland in 
connection with your Right-to-Work program. It is our only hope 
at the moment. Also you might check your own laws in California 
and see if you have an active FEPC law. If you have one, this makes 
trouble and every employer [sic]. Let me say also, that the new Civil 
Rights Law recently passed in Congress by a big majority with a big 
budget and a well organized Gestapo, will see to it that the races will 
be mixed, not only in the South, but also in the North. 
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It is unclear how the letter came into the possession of the federation. 
Indeed, it was so perfect for their campaign that one might be inclined to 
believe that the anti-18 forces made it up. It touches every possible nerve 
of a progressive Californian, whether black or white, by linking the right- 
to-work movement to the worst excesses of southern extremism: absurd, 
Bilboesque miscegenation fears; paranoid opposition to FEPC (Fair 
Employment Practice Commission) legislation; Citizens Councils; barely 
literate anti-Semitism; a bizarre attack on Earl Warren. However, the para- 
graphs that the federation edited out before distributing it in the African 
American community suggest that the letter was indeed authentic, for they 
contain information that Proposition 18’s opponents most certainly wished 
to keep out of the consciousness of California’s African American voters. 
Withee wanted McLogan to know that “no unions in Arkansas have 
Negroes,” and that “the members of organized labor who are affiliated with 
the AFL-CIO are not anxious for Negroes to be in the union at all,” and 
that “Negroes . . . receive common labor pay, while members of organized 
labor unions receive all the way from $2 to $3 per hour.””! 


The facts that the California Labor Federation had to edit out of Withee’s 
letter illustrate the problem that the anti-18 forces encountered whenever 
they sought African American votes for a pro-union position. It was diffi- 
cult to emphasize the various ways in which African Americans benefitted 
from the labor movement without raising in the minds of black voters how 
they were being held back by the self-same movement. Consequently, it was 
not surprising that when the African American press editorialized against 
Proposition 18, it did so either in a lukewarm fashion or with some reserva- 
tions. The African American newspaper in Los Angeles, the Sentinel, recom- 
mended voting against 18, but only as part of an editorial endorsing Pat 
Brown for governor.” San Francisco’s black-owned newspaper, the Sun- 
Reporter, was much more vociferous in its condemnation of Proposition 
18. A week before the election it published a “special supplement” in con- 
junction with the racially progressive longshore workers union, with a front 
page editorial attacking the proposition.”? The issue was filled with news 
stories about African American leaders who opposed the right-to-work 
movement and progressive unions that supported equal employment 
opportunity. Nonetheless, Carlton Goodlett, the Sun-Reporter’s owner and 
editor, had to temper his endorsement: “We do not want to give the 
impression that there are not unsolved problems for Negro workers within 
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unions in California. Although there are tens and tens of thousands of 
Negro Workers in trade unions—there are still a number of lily-white 
unions or unions where the number of our people are still too few for this 
year of 1958.”74 

Earlier in the year, Goodlett had been less circumspect. Unions, he 
wrote, must stop taking the votes of African Americans for granted: “It is 
going to be very difficult to convince a Negro that he should vote against 
‘right-to-work’ legislation if he has . . . [been] turned down by a union 
because of his race.””> The fact that Proposition 18 was causing much dis- 
cussion in the black community indicated that “the day when minority 
groups will accept the blank checks of a labor movement permeated with 
racial bigotry, it seems, has come to an end.” Like Herbert Hill, Goodlett 
concluded with a threat: “Time is running out for leaders in the labor 
movement to bestir themselves and clean house before the voting begins.””° 

Goodlett’s ambivalence was reflected elsewhere in the African American 
community in the weeks leading up to election day. The Citizens Commit- 
tee Against Proposition 18 reported receiving an unenthusiastic reception 
at an NAACP meeting in Berkeley at the end of August.” It also noted that 
the Richmond NAACP president was “strongly Republican” and “might 
need some working on... re: policy position on Right-to Work.””* Fred 
Marcus’s position within the San Francisco NAACP branch created dissen- 
sion there, and Claude Worrell’s pro-18 stance resulted in his removal as 
the head of the Los Angeles branch’s legal redress committee.” Similarly, 
the National Office had to scold its San Diego branch when its officers 
suggested having a debate on the right-to-work issue. “NAACP branches,” 
Wilkins wrote, rather patronizingly, “do not customarily sponsor debates 
on a question on which the NAACP has adopted a policy. For example, we 
are opposed to racial segregation. We would not stage a debate to hear both 
sides of the segregation question.”* 

George Beavers, an African American insurance executive and fund- 
raiser for the NAACP in California, stated his objections privately to his 
friend Wilkins.*! The association’s campaign against Proposition 18 had 
veered dangerously close to partisan politics. Beavers enclosed with his let- 
ter a copy of the anti-18 pamphlet featuring the photograph of Martin 
Luther King, Jr. being arrested in Montgomery, which he characterized as 
“an example of gross misuse of N.A.A.C.P. causes and racial incidents to 
influence action in connection with the so-called ‘Right-to-Work’ mea- 
sure.” The use of such tactics, Beavers believed, demeaned the fight for 
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integration by focusing the association’s attention on other issues. It also 
risked alienating business interests, whose support the NAACP needed. 
Taking sides in such a fight was not “sound” when “‘it is no secret that both 
groups are guilty of racial discrimination.” As proof of this fact, Beavers 
noted that “this one leaflet caused me to lose, at least for the present, two 
life memberships.” 

Indeed, Wilkins was aware that the association paid a price for its attack 
on right-to-work measures. In the aftermath of the 1958 election, Wilkins 
wrote to James McDevitt, the director of the AFL-CIO’s Committee on 
Political Education, requesting its financial help for voter registration drives 
in African American communities. The request was stated as a subtle quid 
pro quo. Wilkins pointed out that the NAACP’s support of labor had not 
been without costs: “In both California and Ohio certain elements of the 
Negro population were vigorous in their denunciation of the NAACP for 
taking such a stand, holding that the issue was outside the area of civil 
rights.”’* 

Ultimately, the dissatisfaction with the NAACP’s stand on Proposition 
18 by African American elites like Beavers, Worrell, and Marcus made little 
difference to the outcome of the election. African Americans voted against 
the proposition in overwhelming numbers. A Harris poll conducted prior 
to the election revealed that only one in ten African Americans supported 
the proposition.® Similarly, voting results from predominantly African 
American precincts (e.g., the Western Addition in San Francisco and South 
Central Los Angeles) showed that black voters opposed the proposition by 
significantly larger margins than the population at large.* They were will- 
ing, for the time being, to put aside their reservations about racially dis- 
criminatory labor unions and join with workers of all races to support the 
union shop. 


The Saturday after Election Day, the Sun-Reporter editorialized about the 
role African Americans played in Proposition 18’s defeat. The editorial was 
a threat, not a celebration. Black support for the campaign against the prop- 
osition was not a “tribute to labor by Negro voters for . . . services ren- 
dered.” Instead, this support placed “squarely upon the shoulders of labor, 
the responsibility of cleaning up its own house.” The overwhelming vote 
against Proposition 18 by African Americans “should warn organized labor 
that cooperation is a two-way street, and that Negroes expect labor to really 
give every American ‘The Right To Work’ by outlawing Jim Crowism in the 
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trade union movement in the State of California.”*> Even in victory, ten- 
sions within the African American—labor alliance were obvious. 

Indeed, the tension was vital to the California Right’s post-1964 reinvig- 
oration. Although the outcome of the 1958 referendum appeared to suggest 
that accommodating labor, rather than attacking it, was the path to elec- 
toral success, this was not the one that the Republican Party, either in Cali- 
fornia or nationally, would take in the decades that followed. Despite the 
electoral victories in 1958, both in Ohio and California as well as in other 
states, the cleavages in the alliance between the labor movement and the 
African American community proved helpful to the Republican Party as it 
reconstituted itself in a new, hard right guise. Over the next decade, the 
promise of the Sun-Reporter’s version of “the right to work” —fair employ- 
ment opportunity—was not fulfilled by the labor movement (or by liberal- 
ism in general), and many African Americans would run out of patience.** 
“Mr. Divide” and “Mr. Conquer” would be there to exploit these divisions. 
The Right would use racial antagonism once again, this time to get white 
votes rather than black ones, and the events of 1958 would come to look 
different in retrospect than they did at the time. They did not, in fact, signal 
the weakness of the conservative wing of the Republican Party. Instead, 
these events generated fissures in the fragile alliance between African 
Americans and the labor movement—fissures that the Right would learn to 
exploit. 


Whose Rights? Litigating the Right to Work, 
1940-1980 


Sophia Z. Lee 


“We're Working to Protect Human and Civil Rights for America’s Wage 
Earners,” the 1972 pamphlet read. Inside, it presented the “Landmark 
Cases” a legal organization with the initials LDF was pursuing in the courts. 
Under the heading titled “Employment Discrimination,” the pamphlet 
listed cases on behalf of “Mexican-American grapeworkers” and “a Black 
Philadelphia movie projectionist.” Given the organization’s name, plain- 
tiffs, mission, and presentation of its cases, one might expect that this pam- 
phlet was put out by the leading civil rights litigators, the NAACP Legal 
Defense Fund, Inc., commonly known as LDF. It was not. Instead, the 
pamphlet was the work of the National Right to Work Committee’s Legal 
Defense Foundation, Inc. (NRWLDF), an organization committed to end- 
ing “compulsory” unionization. The confusion, however, was intentional.! 

Most historians associate American postwar conservatism with more or 
less blatant racism. Scholars have described how conservatives used every- 
thing from racially coded “law and order” campaigns to racially explicit 
rousting to build the New Right coalition. Race, many argue, played a par- 
ticularly potent role in conservatives’ efforts to court white working-class 
voters. Recently, however, historians have questioned this consensus, 
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arguing that race, although not irrelevant to conservatives’ postwar mobili- 
zation, was less central than previously thought. These historians emphasize 
the laissez-faire, anti-New Deal politics that fed the rising Right, particu- 
larly outside the South. The history of right-to-work litigation adds a fur- 
ther twist to the evolving understanding of postwar conservatism, by 
reinserting race into the history of pro-business conservatism, albeit in a 
quite different role than it plays in the traditional narrative of race and 
postwar conservative politics. The national right-to-work movement sought 
to align itself with, rather than mobilize against, the civil rights movement.” 

As early as the 1940s, right-to-work supporters used constitutional liti- 
gation to advance their cause. Beginning in the 1960s, the National Right 
to Work Committee (NRWC) and later the NRWLDF used this litigation to 
strategically link their right-to-work agenda to the black freedom struggle. 
Awkward at first, during the 1970s, these anti-New Deal conservatives 
made increasingly savvy use of black workers’ support as they styled them- 
selves champions of civil rights. In doing so, NRWC and NRWLDEF altered 
the racial politics of New Right conservatism. 


Litigation and the Formation of a Right-to-Work Movement 


Alarmed by the rapid midcentury growth in union power, an increasingly 
well-coordinated coalition mobilized to fight the “union bosses” and “big 
labor.” Their campaigns for state “right-to-work” laws are well known. Less 
known is that these legislative efforts were accompanied by increasingly 
coordinated litigation that sought a constitutional bar against having to 
join or support a union as a condition of employment. 

During the 1930s and 1940s, union density, reach, and power grew dra- 
matically. In the 1930s the nation’s labor laws for the first time guaranteed 
workers a right to organize, granted unions that demonstrated sufficient 
employee support the power to bargain on behalf of all workers in a desig- 
nated unit, and required employers to recognize and bargain in good faith 
with these exclusive bargaining representatives. The American Federation 
of Labor (AFL) traditionally organized only craft workers. A breakaway 
group, the Congress of Industrial Organizations (CIO), used the new labor 
laws, along with vigorous organizing campaigns, to unionize a much wider 
swath of industrial workers. In addition, through a growing array of 
employer-union agreements, unions vastly expanded their membership and 
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their base of financial support. Closed-shop agreements, long favored by 
AFL unions, required employers to hire only union members. In a union 
shop, championed by the CIO unions, every new employee had to join the 
union soon after starting work. Finally, under an agency-shop agreement, 
workers did not have to join the union, but had to pay the union fees. As 
a result of these labor law protections, aggressive organizing drives, and 
membership- and fee-building agreements, about a third of American 
workers belonged to a union by the 1950s. 

No sooner had workers won the right to organize, however, than an 
assortment of businessmen, academics, management-side lawyers, free- 
market idealists, anti-union workers, and grassroots supporters, some of 
them longtime opponents of the closed shop, challenged unions’ newfound 
power. They adopted the slogan “right to work” and focused their energies 
on banning “compulsory unionism”: any employer-union agreement that 
required workers to join or support a union. Some opposed unions for 
ideological reasons, viewing them as a monopoly power and socialistic 
threat, more un-American than the business cartels fought by earlier gener- 
ations of Progressives. Others were businessmen concerned with their bot- 
tom line and protecting their right to manage. Still others were former 
trade unionists who opposed union shops and their former unions.* 

Many right-to-work supporters would say that they were not anti- 
union, just opposed to “compulsory” unions. Friedrich A. Hayek, one of 
the intellectual godfathers of the right-to-work movement, insisted that he 
challenged “neither the right of voluntary agreement between workers nor 
even their right to withhold their services in concert.” Instead, he opposed 
“the coercion which unions have been permitted to exercise . . . [against] 
fellow workers.” Labor supporters countered that that this was an unten- 
able line to draw. Unions needed union- and agency-shop agreements to 
address free riders: those workers who benefited from the terms unions 
won on their behalf but saw no need to support the unions’ efforts. Open 
shops would bankrupt unions and render them powerless. Right-to-work 
supporters spent quite a bit of ink challenging this free rider argument, 
pointing out, for instance, that the unions at General Motors and on the 
railroads were powerful long before they won union-shop agreements.* 

Right-to-work advocates’ campaigns to pass laws and amend constitu- 
tions to require that no one be denied a job based on union membership 
(or lack thereof) accelerated during the 1940s. In 1941, they proposed 
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amending the United States Constitution to include a “right-to-work” pro- 
vision. They followed up by seeking similar state-level statutes and constitu- 
tional amendments. By 1947 right-to-work advocates had secured laws in 
fourteen states. They were most successful in the South and West, where 
unions were weak. That year they also achieved a major victory in Congress. 
Republicans had swept the 1946 midterm elections. The increase in Repub- 
licans’ numbers helped produce a bipartisan coalition that, in 1947, gar- 
nered enough votes to amend the Wagner Act, the labor law that governed 
most workplaces. 

In a resounding defeat for labor, Congress passed the amendments 
despite unions’ cries that Congress was enacting a “slave labor law,” and 
over President Harry Truman’s dramatic veto. Right-to-work advocates, on 
the other hand, had much to celebrate: even if they did not secure open 
shops, the amendments to the Wagner Act went a long way toward this 
goal, barring closed shops, limiting enforcement of union-shop agreements, 
and allowing states to prohibit union shops. The legislative battle lines 
between labor and right-to-work activists had been drawn; thereafter their 
state and federal campaigns would center on the viability and legitimacy of 
union security provisions, primarily union and agency shops.° 


While some right-to-work advocates were seeking legislative victories, oth- 
ers went to court, challenging mandatory union activity under existing 
laws. There was nothing new about litigating against unions. National 
employer-funded groups had been using tort law to challenge closed shops 
since the early twentieth century. But the post-New Deal generation added 
something new: reflecting a growing rights consciousness, they brought 
their claims under the United States Constitution.’ 

In 1944, Cecil B. DeMille, a famous movie producer and radio personal- 
ity, sued his union, the Los Angeles local of the American Federation of 
Radio Artists. The union had levied a fee upon its members to fund its 
opposition to California’s right-to-work ballot initiative. DeMille refused 
to pay and his union suspended him. DeMille argued that the union vio- 
lated his First and Fifth Amendment rights. DeMille supported the right-to- 
work initiative. He argued that he should not have to give his union money 
to oppose it. DeMille also argued that his union, by suspending him, was 
violating his constitutional right to work. The California courts dismissed 
DeMille’s claim, easily finding that DeMille, like a member of any other 


164 Appropriating the Language of Civil Rights 


association or club, was free to withdraw from membership, but was obli- 
gated to respect the majority will of his union so long as he remained a 
member.® 

Right-to-work advocates were soon organizing to secure the constitu- 
tional win that had eluded DeMille. In 1951, Congress amended the Rail- 
way Labor Act (RLA), the federal labor law that covered the railroad and 
airline industries, to allow unions to negotiate union-shop agreements with 
the railroads.’ Traditionally, the railroad unions were among the most 
exclusive. Some railroad workers opposed the union-shop agreements that 
soon prevailed, either because they opposed unionization or worried that 
the new regime would threaten railroad unions’ old, exclusive membership 
policies. These outraged workers helped to form the National Committee 
for Union Shop Abolition. The group adopted the credo, “the right to 
earn a living, with or without benefit of union membership is an inherent 
Constitutional right of every citizen of the United States.” The group’s pri- 
mary goal was to finance litigation that could get the Supreme Court to 
“once and for all declare the Union Shop to be in conflict with the Bill of 
Rights and therefore un-Constitutional.”! 

In the mid-1950s, anti-union-shop railroad workers achieved victory in 
the courts. The Union Pacific Railroad Company had signed union-shop 
agreements with a number of the unions that bargained on its employees’ 
behalf. Railroad workers who objected to being required to join a union 
sued their employer and its unions, claiming that the RLA amendments 
were unconstitutional. In 1955, the Nebraska Supreme Court held in favor 
of the railroad workers, finding that the RLA amendments violated workers’ 
First Amendment freedom of association and Fifth Amendment right to 
work." Right-to-work litigators had won the constitutional victory that had 
eluded DeMille. 

As the Nebraska case wound its way toward the United States Supreme 
Court, a new, more powerful, right-to-work organization promised to 
extend this state-level victory into a national open-shop mandate. In 1955, 
both sides of the right-to-work struggle consolidated. The two major labor 
organizations joined forces to form the AFL-CIO, while right-to-work 
advocates came together to form the National Right to Work Committee. 
Among NRWC’s goals was to “help make the public aware of the funda- 
mental rights which are violated by compulsory unionism.” 
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NRWC got off to a shaky start. Right-to-work advocates continued to 
win state right-to-work laws in the early 1950s. After the AFL-CIO formed 
in 1955, however, labor developed a national strategy and more effective 
state-level organizations to vigorously oppose state right-to-work cam- 
paigns. The newly united labor and right-to-work forces faced off in the 
1958 elections. NRWC joined business groups like the National Association 
of Manufacturers and Chamber of Commerce to inject the right to work 
into state and national elections." 

Labor launched a counteroffensive. The AFL-CIO’s Executive Council 
convened a Subcommittee on Right-to-Work Laws. Over the summer and 
into the fall, the AFL-CIO distributed eight million pamphlets. It also pro- 
duced two movies that were shown at over two thousand civic meetings 
and were aired by state and local television stations. Twelve television spots 
created by the AFL-CIO aired twenty-six hundred times in California alone. 
The AFL-CIO also called on its ally, the NAACP. The NAACP was a long- 
time supporter of union security agreements and opponent of right-to- 
work efforts. In 1947, when Congress was considering amending the 
Wagner Act, the NAACP defended closed and union shops, arguing that 
they not only strengthened labor generally but also benefited African Amer- 
ican workers in particular. “It is a delusive misstatement of fact,” the 
NAACP warned Congress, “to say that the elimination of the closed shop 
will cut down discrimination against any minority.” In 1958, the NAACP 
again came to the AFL-CIO’s aid, mobilizing black voters who provided 
decisive votes in a number of state right-to-work campaigns. In a blow to 
right-to-work advocates, labor and its civil rights allies defeated all but one 
state right-to-work law and Democrats gained many congressional seats. 

The widespread losses energized, rather than crushed, the fledgling 
NRWC. In its first years of existence, NRWC developed an effective media 
campaign that countered the right-to-work movement’s elite image by fea- 
turing the support of disgruntled union members such as the railway work- 
ers that founded the Committee for Union Shop Abolition. This publicity 
campaign was not enough to win elections in 1958, but it had the labor 
movement worried. The 1958 fight also gave NRWC a tireless and battle- 
tested leader. Reed Larson’s zeal and pugnaciousness matched his wiry 
frame, if not his Kansan origins and training in electrical engineering. Lar- 
son found politics and the right-to-work cause as a state and national leader 
of the Junior Chamber of Commerce. He was soon directing Kansans for 
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Right to Work. Under Larson, the Kansas group pioneered an exceptional, 
and exceptionally successful, strategy involving intensive grassroots mobili- 
zation, prolific advertising, and outreach to Democrats as well as Republi- 
cans. In 1958, as right-to-work laws met defeat elsewhere, Larson secured a 
singular victory in Kansas. Larson took the lead at NRWC in 1959, bringing 
with him the determination and strategic savvy that led to his Kansas 
success. '° 

If Larson brought organizational skills and political vision to NRWC, 
the organization also benefited from a different sort of tactician. Edward A. 
Keller was a Catholic priest and professor of economics at the University of 
Notre Dame who joined the right-to-work fight out of religious as much as 
worldly conviction. During the 1950s, Keller participated in vigorous 
debates among Catholics regarding the theological merits of unions and 
published works defending the right to work according to ecclesiastic and 
natural law. Keller was also an apostle of the right-to-work cause to non- 
Catholics, hewing his arguments from the United States Constitution, not 
only canon law. Indeed, Barry Goldwater, one of the most visible right-to- 
work proponents in the Senate, credited Keller with helping him formulate 
his right-to-work position. Keller became a legal hub in the right-to-work 
network, passing briefs and court opinions among businesses such as the 
Santa Fe Railway and Ford Motor Company. He was also a board member 
of NRWC. With a broader right-to-work base than the Committee for 
Union Shop Abolition, a vigorous advocate at its helm, and one of the 
foremost right-to-work legal theorists on its board, NRWC provided a new 
means to both coordinate and support right-to-work litigation.'® 

In the wake of their 1958 losses, right-to-work advocates’ state legisla- 
tive campaigns stalled, but their legal advocacy gained traction. NRWC 
took notice, assigning litigation an increasingly prominent place on its 
agenda. By 1960, NRWC lawyers had participated in two cases before the 
United States Supreme Court, including defending the railroad workers’ 
Nebraska win. The Supreme Court did not declare the RLA union-shop 
amendments unconstitutional, as the right-to-work litigants argued and 
the Nebraska court had found. Instead, the Court interpreted the RLA to 
require unions to refund to dissenting workers any dues that the unions 
used for political speech.'” Right-to-work advocates had not won the con- 
stitutional victory they had hoped for. Nonetheless, this statutory means 
to challenge payments workers made to unions was hardly a loss. Equally 
heartening to right-to-work advocates, for the first time the Supreme 
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Court adopted their pejorative term for the union shop, “compulsory 
unionism.” 

Encouraged by the Supreme Court’s decision, NRWC deepened its 
commitment to litigation. In 1962, litigation was already a significant part 
of NRWC’s work. The organization spent $35,000 (a little less than 10 per- 
cent of its budget) on reviewing possible test cases, arranging for counsel, 
assisting local attorneys, and paying legal fees.!? During the 1960s, litiga- 
tion’s appeal grew. These were fallow years for right-to-work legislative 
campaigns. Only Wyoming passed a right-to-work statute during the 1960s 
while an Oklahoma ballot initiative failed and Indiana repealed its right-to- 
work law. At the national level, right-to-work advocates helped thwart 
labor’s efforts to end the federal ban on closed shops. But NRWC strategists 
did not think it likely that the organization would achieve its own legislative 
agenda: a national right-to-work law. They viewed both Republicans and 
Democrats in Congress as beholden to labor. As a result, they reasoned that 
the “best hope for outlawing compulsory unionism in America must lie 
with [the] courts.”? The group’s Washington counsel, John Kilcullen, 
thought right-to-work plaintiffs’ chances of success had improved since the 
Court decided the first RLA cases. The Supreme Court, he noted, had since 
recognized an increasing array of individual rights. Kilcullen found it 
“highly probable that if the compulsory unionism question were again pre- 
sented to the Supreme Court the Court would be virtually compelled to 
squarely face the constitutional issues presented.”?! The time seemed ripe 
for NRWC to litigate. 

These political realities and doctrinal opportunities prompted NRWC 
to create a new institutional home from which to develop its litigation 
campaign. In the late 1960s, NRWC formed a separate nonprofit corpora- 
tion to handle right-to-work litigation—what it eventually named the 
National Right to Work Legal Defense Foundation. According to its charter, 
NRWLDF would help “workers who are suffering legal injustice as a result 
of employment discrimination under compulsory union membership 
arrangements” and protect their “rights guaranteed to them under the 
Constitution and laws of the United States.” 

NRWLDF began with a bare-bones leadership that mirrored NRWC’s 
mix of business, activist, and conservative academic support. Louis E. 
Weiss, president of Midland Industries in Wichita, Kansas, chaired the new 
foundation. Dr. Ernest Wilkinson, president of Brigham Young University, 
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was its president. Reed Larson, who also headed NRWC, became NRWLDF’s 
executive vice president. Legal theorist Edward Keller joined its board and 
Edith Hakola, who had been a professor at Delaware Law School, was its 
first legal director.” 

During the next ten years, NRWLDF grew rapidly. After receiving tax- 
exempt status in 1969, it began fund-raising in earnest, bringing in over 
$100,000 in its first campaign. By 1971, nearly three hundred corporations 
had pledged their support and NRWLDF had an “Advisory Council of 
Business Leaders.” NRWLDF started off the 1970s with a score of cases and 
five staff members. By 1975, it was handling sixty-five cases, its staff had 
nearly doubled, and it had a network of one hundred cooperating attorneys 
dedicated to the right-to-work cause. In 1979, NRWLDF’s ten-year anni- 
versary, it dedicated a new building, wrote an institutional history, and 
presided over a growing docket of cases—one that would include over three 
hundred pending actions by the mid-1980s. Litigation had become a key 
component of the right-to-work movement.”4 


Creating a Constitutional Right to Work 


From the 1940s through the 1980s, right-to-work litigators maintained a 
focused campaign to have union security agreements declared unconstitu- 
tional. This goal was set as early as DeMille’s lawsuit in the 1940s, and 
continued into the 1950s with the National Committee for Union Shop 
Abolition. NRWC carried on this constitutional campaign in the 1960s, 
seeking and funding cases to this end; later, it created NRWLDF in order 
to more effectively make its constitutional attack on the “outmoded con- 
cept of compulsory unionism.’”> 

In pursuing its claims, NRWLDF treated each win as a step toward 
reaching its ultimate goal, “affirmation by the courts that compulsory 
unionism violates the freedom to pursue the occupation of his choice of 
every American working person.” Reed Larson argued that NRWLDF’s suc- 
cess in a case on behalf of public school teachers augured well for the open- 
shop rights of all workers. Larson was certain that “a succession of favor- 
able rulings could place the whole compulsion-oriented federal labor policy 
on very shaky Constitutional ground.” 

Larson’s enthusiasm glossed over two significant problems NRWLDF 
faced in getting courts to recognize its constitutional claims. Right-to-work 
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advocates who wanted to challenge the actions of unions and employers 
faced a high constitutional hurdle: the “state action doctrine.” Right-to- 
work advocates’ constitutional claims primarily relied on the First, Fifth, 
and Fourteenth Amendments. When they began bringing their claims in 
the mid-twentieth century, courts limited the reach of all three amend- 
ments to actions taken by the state and its agents. This state action doctrine 
drew a strict line between public and private acts, restricting the former and 
protecting the latter from constitutional attack. Traditionally, the Supreme 
Court deemed economic transactions, including decisions about whom to 
sell to and whom to hire, quintessentially private. Likewise, clubs and other 
associations were considered private and outside the Constitution’s reach. 
Right-to-work litigators needed to find a way to bring seemingly private 
union- or agency-shop agreements within the ambit of state action. If they 
could not link these agreements to the state, their clients would have no 
constitutional rights to assert.” 

By the 1950s, waves of Progressive Era and New Deal regulation threat- 
ened to change how the state action doctrine differentiated between public 
and private action, bolstering right-to-work advocates’ claims. In particu- 
lar, the Wagner Act and the RLA guaranteed workers’ right to organize. 
These laws empowered federal labor boards to oversee many aspects of 
unionization from organizing campaigns to the negotiation of workplace 
contracts. Much to right-to-work advocates’ chagrin, these laws permitted 
union- and agency-shop agreements. Much to their benefit, however, these 
laws also provided them a means to argue that these agreements now 
involved state action. Congress had made these agreements attributable to 
it, right-to-work advocates argued, by empowering unions, preempting 
state right-to-work laws, or permitting these agreements. Thereby, right- 
to-work litigators contended, the government triggered workers’ First, 
Fifth, and Fourteenth Amendment rights.”* 

Right-to-work advocates also had to fight to shore up their claim that 
their clients had a constitutionally protected right to work free from gov- 
ernment interference. This kind of substantive due process claim had its 
heyday in the decades preceding the New Deal. Most famously, courts 
struck down Progressive Era labor laws because these workplace regulations 
violated workers’ rights under the Fifth and Fourteenth Amendments’ due 
process clauses. The Supreme Court’s embrace of New Deal legislation in 
the late 1930s threw this line of cases into doubt, making it difficult for 
right-to-work litigators to defend their substantive due process claims.” 


170 Appropriating the Language of Civil Rights 


Right-to-work advocates’ constitutional claims stood in uneasy and 
conflicting relationship to the New Deal. On the one hand, their claims 
attacked the legitimacy of New Deal labor laws and were weakened by the 
New Deal Court’s repudiation of substantive due process. On the other 
hand, the New Deal bolstered their claims by helping them stretch the state 
action doctrine to reach employers and unions. This broadened notion of 
state action, in turn, expanded the sphere of right to work, allowing them 
to assert their substantive due process claims, ones the New Deal had 
eroded but not extinguished, against traditionally private union and 
employer defendants. 

Midcentury shifts in the trade union movement and workers’ politics 
also shaped the course of right-to-work litigation. Unions were still power- 
ful in the Northeast and Midwest where their membership continued to 
grow, as it did in parts of the South and Southwest. Still, organized labor 
was embattled. A coalition of Republicans and southern Democrats sought 
to chip away, even repeal, the New Deal labor laws. Some workers opposed 
all unions, while others found many of the new unions distastefully bureau- 
cratic and undemocratic. Right-to-work litigators targeted industries where 
they could find workers who were opposed to unionization or where labor 
was particularly strong. Along the way, they gained support from gathering 
grassroots conservatism. 

In the 1950s, right-to-work cases were brought primarily on behalf of 
the railroad workers whose opposition to the RLA’s union-shop amend- 
ments had inspired them to form first the National Committee for Union 
Shop Abolition and later NRWC. By the 1960s, the decades-long growth of 
conservatism in the Sunbelt had created a new source of litigants: upwardly 
mobile defense-industry workers. NRWC lawyers took industry giant 
McDonnell Douglas and the nationally prominent UAW to court on their 
behalf, challenging agency-shop agreements at plants in Southern Califor- 
nia and Oklahoma. The lead plaintiff in the California case, George Seay, 
typified conservative defense-industry workers’ support for the right-to- 
work movement. Seay was an aerospace worker and a former member of 
the Hod Carriers Union who was immersed in conservative politics and the 
right-to-work cause. He was a leader of the California Southern Baptist 
Convention, whose churches were crucial nodes in Southern California’s 
growing grassroots conservative network. Seay also led his plant’s Employ- 
ees Right-to-Work Committee in its fight against the agency shop and went 
on to help lead NRWC and the California Right to Work Committee.” 


Litigating the Right to Work 171 


Right-to-work litigators also focused on the most dynamic sectors of 
the labor movement. Public employee unions flourished in the 1960s and 
1970s. In 1969, NRWLDF sued on behalf of school teachers in Detroit. 
Seven years later, the Supreme Court found meritorious its argument that 
the Constitution prohibited unions from using public employees’ fees for 
political expenses that were unrelated to unions’ duties as exclusive bar- 
gaining representatives. During the 1970s, NRWLDF and its network of 
attorneys represented a range of public sector workers, including teachers, 
professors, postal employees, and civil servants, who claimed that manda- 
tory union dues violated their constitutional rights. NRWLDF lawyers also 
turned their attention to California’s farmworkers. In the 1960s and 1970s, 
Chicano and Filipino labor leaders, most famously Cesar Chavez, led an 
astonishingly successful organizing campaign, which included nationwide 
boycotts of farm produce. NRWLDF responded by targeting Cesar Chavez 
and the farmworkers’ union he organized. Farmworkers were excluded 
from the federal labor laws, but in 1975, California created a state labor 
board to regulate this union drive. In lawsuits brought both before and 
after the state board was created, NRWLDF lawyers challenged the consti- 
tutionality of agency-shop agreements between the United Farm Workers’ 
and growers.*! 

In the early 1970s, NRWLDF could proudly announce that it was 
“working in three separate areas of attack on the constitutionality of com- 
pulsory unionism”: First, it was targeting private industry through cases 
like George Seay’s. Second, it was challenging mandatory union member- 
ship and dues for public workers through cases like the Detroit teachers’. 
Third, it was opposing the agency shop for agricultural workers through its 
suit against Chavez and the farmworkers’ union. NRWLDF hoped that 
these cases would establish “the right of citizens to earn a living without 
paying money to a union.” 


Adopting a Civil Rights Mantle 


In the 1950s and 1960s, as litigation became an increasingly prominent part 
of the right-to-work movement, these activists looked to the civil rights 
movement for litigation strategy and constitutional theories. By the late 
1960s, however, they also began to link right to work’s substantive goals 
with African Americans’ freedom struggle. 
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In the 1950s, right-to-work litigators relied on civil rights precedents. 
Beginning in the 1930s, civil rights litigators used the nation’s labor laws to 
establish black workers’ constitutional right to join unions and access 
decent jobs. These attorneys argued that government regulation of work- 
place organizing made unions’ and employers’ racially exclusive practices a 
matter of state, not merely private, action. This campaign met with mixed 
results. In 1944, the Supreme Court ruled that unions must represent the 
interests of black workers in their bargaining units, known as a union’s 
“duty of fair representation.” But the Court was unclear whether the labor 
laws had created sufficient state involvement to make the Constitution the 
source for this duty. The Court expanded unions’ duty of fair representa- 
tion over subsequent years, but it continued to equivocate as to whether 
state action, and thus the Constitution, was its source.* 

Right-to-work litigators took up this duty in their first cases, arguing 
that it had constitutional roots and should reach their right-to-work claims. 
In 1956, J. C. Gibson, the president and general counsel for the Santa Fe 
Railway Company and a member of Edward Keller’s network of right-to- 
work lawyers, gave a speech at an American Bar Association meeting. Gib- 
son had recently supported his workers’ successful effort to enjoin several 
unions from striking to win a union-shop agreement. He now told his 
audience of labor lawyers that union-shop agreements involved state, not 
private, action. Gibson relied on the same post—-New Deal constitutional 
logic, and race-based precedents, as civil rights attorneys. Unions wielded a 
“great complex of powers placed in their hands by modern labor law”; to 
call these agreements “purely private action [would be] to substitute fiction 
for reality,” Gibson argued.** 

These early right-to-work litigators did not suggest that they were bring- 
ing civil rights claims. Instead, they urged that their plaintiffs’ rights were 
as important as African Americans’ equality rights. In 1956, the dean of 
Duke Law School, J. A. McClain Jr., proclaimed that the right to work had 
traditionally been “an individual liberty of the highest order.”*> He noted 
that the Court’s recent Brown v. Board of Education decision struck down 
public school segregation statutes despite states’ arguments that these laws 
promoted the general welfare. Yet two years later, the dean observed, the 
Supreme Court upheld the RLA’s union-shop provisions because Congress 
determined that these provisions advanced the public interest. In other 
words, the Constitution trumped public interest arguments in Brown but 


Litigating the Right to Work 173 


not in the RLA cases. In McClain’s estimation, if African Americans’ claim 
to equal treatment had defeated arguments about the general welfare in 
Brown, then right-to-work claims should defeat Congress’s public interest 
defense of the RLA amendments.* Thus, right-to-work litigators relied on 
civil rights precedents to argue that right-to-work claims were superior to 
the general welfare, just like the equality claims of black Americans. 

In the 1950s and early 1960s the analogy that right-to-work advocates 
drew between their cause and civil rights stopped at legal arguments, how- 
ever. In nonlegal venues, right-to-work advocates described themselves not 
as civil rights warriors, but as adherents of a Cold War conservatism dedi- 
cated to god, country, and anti-Communism. In 1956, Edward Keller pub- 
lished his right-to-work treatise, The Case for Right-to-Work Laws: A 
Defense of Voluntary Unionism. Although Keller’s book surveyed the extant 
right-to-work constitutional arguments, in this and other writing, he also 
based his case against mandatory unionization on Catholic teachings and 
natural law. In particular, Keller argued that union shops impermissibly 
required Catholic workers to belong to “immoral unions, such as commu- 
nist, socialist, racketeer or mobster-controlled unions.” Keller also de- 
fended right-to-work laws using the words of Popes Leo XIII and Pius XII. 
Other NRWC leaders similarly invoked God and country in defense of the 
right to work. Reed Larson often asserted that it was the “individual’s God- 
given privilege” to decide for himself or herself whether to join a union. 
Elsewhere, early NRWC literature predicted that “unless... union compul- 
sion is checked and outlawed” it would lead to “a socialistic labor 
dictatorship.”°” 

In the mid-1960s, as the civil rights movement gained national promi- 
nence and political support, right-to-work advocates changed their tactics. 
Instead of using the religious and patriotic rhetoric of Cold War conserva- 
tism, NRWC began to secure popular support by linking the right-to-work 
and civil rights movements. According to NRWC and NRWLDF publicity, 
the fight for a right to work and the black freedom struggle were both part 
of a broader struggle for human and civil rights. In addition, NRWC and 
NRWLDEF argued that the struggle for the right-to-work was not merely 
like the black freedom struggle, it was part of it. 

NRWC’s new view of itself as a civil rights warrior had its most concrete 
expression in NRWLDF itself. From its name to its institutional structure 
to its mission, NRWLDF was self-consciously styled after the predominant 
civil rights legal organization, the NAACP Legal Defense Fund, Inc. Reed 
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Larson studied the Legal Defense Fund before establishing the like-named 
National Right to Work Legal Defense Foundation. Larson even modeled 
NRWLDFP’s charter after the Legal Defense Fund’s. Nor was the similarity 
between these two organizations a secret. Instead, NRWLDF publicized the 
Legal Defense Fund’s role in its origin story.*® 

In addition to institutionally linking NRWC and NRWLDF to the civil 
rights movement, right-to-work advocates continued to build on civil rights 
precedents, but they now positioned their claims as part of this civil rights 
tradition. NRWC and NRWLDF relied on their similarity to the NAACP to 
defend themselves against a multi-union lawsuit that sought their member- 
ship lists. The unions wanted to prove that NRWC and NRWLDF were 
supported by the employers of their worker clients, in violation of the 
Wagner Act. Before the public, right-to-work advocates likened this lawsuit 
to the legal harassment the NAACP had faced throughout the South in the 
1950s and 1960s, and they compared right-to-work litigators to the 
NAACP’s beleaguered attorneys. In the courts, NRWLDF lawyers relied on 
the protective precedents the NAACP had won to fight off the unions’ 
request.*? NRWLDF replicated the NAACP’s affirmative, as well as its 
defensive, strategies. Soon after the NAACP challenged the tax-exempt 
status of racially exclusive private schools, NRWLDF attorneys adopted the 
logic, claims, and cachet of these cases to bring their own challenge to 
unions’ tax-exempt status. In its publicity about the cases and in court, 
NRWLDF emphasized that the right-to-work cases built on the NAACP’s 
“landmark” private school suit. 

NRWLDF also increasingly used civil and human rights rhetoric to 
describe its work. From its charter, which promised to represent “workers 
who are suffering legal injustice as a result of employment discrimination 
under compulsory union membership arrangements,” to promotional 
materials that touted its mission to “Protect Human and Civil Rights for 
America’s Wage Earners,” NRWLDF positioned itself as a civil rights cham- 
pion. This view was endorsed by its most prominent client, William F. 
Buckley Jr., the nationally famous broadcaster, founder and editor of the 
conservative magazine National Review, and a general champion of postwar 
conservatism. In the early 1970s, he sued the American Federation of Tele- 
vision and Radio Artists, charging, as Cecil B. DeMille had thirty years 
earlier, that it was unconstitutional to require Buckley to pay dues to the 
union in order to broadcast his commentary. Buckley pronounced that he 
was fighting for “a fundamental civil and human right.” NRWLDF also 
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emphasized that a 1975 attack on the agency shop was “not a labor law 
suit, and was not filed as such. It was filed as a civil rights suit.) 

At times, Larson even suggested that NRWLDF was a more pure civil 
rights advocate than the NAACP. Before World War II, many unions had 
excluded African Americans from membership and used their power to bar 
them from well-paying and skilled work. By midcentury, most unions had 
dropped their color bars and national labor leaders advocated for laws pro- 
hibiting discrimination by employers and unions. In the 1940s and 1950s, 
African Americans joined unions in droves. Nonetheless, many black work- 
ers still found themselves relegated to low-skilled, low-paying jobs, in part 
because of union practices. Despite vigorously challenging this trend and 
the union practices that helped cause it, the NAACP remained an ally of 
labor and an opponent of right-to-work. This meant that the NAACP, Lar- 
son argued, did not always put African Americans’ interests first. Instead, 
he argued, the NAACP’s alliance with labor compromised its freedom 
mission.” 

NRWC and NRWLDF described themselves not only as part of a broad 
movement for civil rights but also as participants in the black freedom 
struggle. In 1967 Larson gave a speech, which NRWC publicized heavily, to 
the California Negro Leadership Conference. Larson’s speech had its awk- 
ward moments (note his references below to “your people’’). Clumsy as he 
may have been, Larson was trying to connect the right-to-work movement 
to African Americans’ political goals. He peppered his speech with quotes 
from the NAACP’s labor secretary, who was a vociferous critic of unions’ 
racially discriminatory practices. Larson urged his audience to recognize 
their common mission. “Your dedication to freedom of the individual cou- 
pled with the unchallengeable fact of union discriminatory practices,” Lar- 
son observed, “meant that eventually people like you would .. . tak[e] a 
long, hard look at your position on compulsory unionism.” While the civil 
rights movement had long allied itself with labor, Larson advised, “it is in 
the interest of your people and all minorities to disperse, not enhance, a 
power structure through which the prejudices of fallible human beings can 
be brought to bear against the employment opportunities of your people.” 

It is unclear how effective Larson’s early outreach was, but soon NRWC 
and NRWLDEF grew more sophisticated in their efforts to link their struggle 
to the black freedom movement. NRWC publications quickly substituted 
black speakers’ and writers’ own words for Larson’s missives to African 
Americans. Publications featured reprints of articles with titles like “Black 
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Power and Right to Work” and “Unions Like “Massah,’” which argued that 
right-to-work advocates, not unions, were black workers’ real allies. “The 
only true friends we have in America,” one writer opined, “are those who 
sincerely believe that blacks have a right to an opportunity to endeavor 
within the free enterprise system. All that we have slaved, struggled, sacri- 
ficed and died for is the privilege of being a citizen with a freedom of 
choice.” 

African American workers also appeared in NRWC’s publications, link- 
ing their support for a right-to-work with the civil rights movement. One 
early article quoted Ben Howard, a former United Auto Workers steward 
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and member of the Black Workers Alliance, an organization that “ “combats 
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compulsory unionism for black people.’” In a coauthored statement, How- 
ard argued that the combination of mandatory unionization and union 
discrimination meant that, “in effect, the black worker . . . has to pay the 
cost of actions which discriminate against him.” In 1969, NRWC featured 
its first black leader: Ruth Johnson, a poultry worker from Missouri. John- 
son became a prominent local and national spokesperson for NRWC. She 
consistently linked her support for the right-to-work cause with African 
Americans’ civil rights struggle. According to Johnson, mandatory union- 
ism was “almost like a new kind of slavery.” In a letter to Ebony magazine, 
she even argued that Martin Luther King Jr., who was killed while support- 
ing black sanitation workers’ fight for a union in Memphis, Tennessee, 
would have fought for right-to-work laws had he lived.* 

NRWC’s efforts to link its struggle with black Americans’ became more 
elaborate, institutionalized, and sophisticated during the 1970s. NRWC 
developed educational materials targeted to a “minority” audience and cul- 
tivated relationships with black columnists to help NRWC’s view reach an 
African American public. Larson also grew savvier. In a 1980 article titled 
“Blacks and Compulsory Unionism: ‘The Classic Double Bind,’” Larson 
constructed his argument from African American speakers’ words. Then, 
switching into his own voice and adopting the nomenclature preferred by 
many African Americans, Larson exhorted, “In standing up for such princi- 
ple, Blacks throughout America are proving themselves unwilling to shuffle 
their feet and ‘bear their fortune.’ ”*° 

NRWLDEF, like NRWC, fostered a right-to-work civil rights image. 
NRWLDF featured black litigants in its cases, publications, and leadership. 
Two of its early public worker cases featured African American plaintiffs 
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who tied their right-to-work claims to a broader fight against racial dis- 
crimination. The organization publicized an African American plaintiff’s 
opinion that “‘any fair-minded educator who pays dues money to a unit of 
the AFL-CIO . . . is paying those unions to further discrimination.” The 
title of an article featuring a different black plaintiff explicitly associated 
right to work with the civil rights movement: “Free Choice: Another Area 
of Civil Rights That Jim Nixon Deeply Believes In,” it read. “Are we to die 
to erase one barrier and close our eyes to the erection of another— 
Compulsory Unionism?” queried another featured civil rights veteran 
turned right-to-work litigant.“7 NRWLDF’s African American plaintiffs 
joined state and national right-to-work leadership. Jim Nixon became a 
NRWC board member as well as a leader of his state’s right-to-work organi- 
zation. Henry Austin was another black litigant turned NRWC board 
member.** 

NRWC and NRWLDEF, by depicting their fight as a fight for civil rights, 
one that both carried on and was fed by African Americans’ freedom strug- 
gle, pioneered a tactic later generations of conservative legal countermobi- 
lizers. At a time when the white working class was associated with backlash, 
right-to-work advocates calculated that connecting their cause with the civil 
rights movement in general and black workers in particular would help, 
not hurt, their fight. 

This proved a shrewd calculation. During the 1970s, NRWC and 
NRWLDF grew in size, legitimacy, and effect. Linking right to work with 
civil rights facilitated their growth by helping advocates spin themselves as 
pro-worker and by framing their fight in a popular rhetoric that was already 
familiar to both the press and the courts. At the same time, fostering and 
featuring African Americans’ support helped to weaken the right-to-work 
leadership’s ultimate enemy, the Democratic Party, by aggravating growing 
tensions in the labor—civil rights alliance. 

NRWC grew dramatically during the 1970s, mushrooming from under 
fifty thousand to three hundred thousand members in 1975 alone. Thanks 
to their exhaustive direct mail campaigns, the organization brought in a 
broad base of small contributors, with their average donation falling from 
forty dollars to twelve dollars. The organization also gained cultural legiti- 
macy. By the mid-1970s, right to work had entered the mainstream. Reed 
Larson was featured in glossy biographical articles, popular magazines 
wrote features on NRWLDF’s work, and the major national newspapers 
reported on its wins and losses.” 
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Associating right to work with civil rights helped NRWC and NRWLDF 
project a pro-worker, rather than pro-business, image and depict them- 
selves as serving a public, rather than special, interest. NRWC and 
NRWLDPEF stressed their independence from big business. In interviews and 
speeches, Reed Larson derided big business as a fickle ally to the free market 
conservatism he preached. Big corporations were bureaucratic and non- 
ideological, he argued, just as happy to cozy up to unions as to oppose 
them, if doing so would benefit the corporations’ bottom line. These busi- 
nesses, according to Larson, were “not trying to solve problems basically 
for society.” Instead, “they adjust to the set of monopolies that exist.” 
Because “union monopoly is one of them,” Larson contended, “they may 
find it in their interest to accommodate with union officials.” Small and 
medium-sized businesses were another matter, and Larson often described 
them as right-to-work allies. Overall, however, NRWC and NRWLDF 
promoted themselves as “representing the interests of a vast majority of 
the American people as distinguished from special interests of some 
employers.”°° 

To cultivate a populist image, NRWC and NRWLDF promoted their 
cause to workers and championed workers’ support for right to work to 
the public. Beginning in the mid-1960s, NRWC began distributing a news- 
letter titled Free Choice. Advertised as a “Monthly Round-up of Labor News 
for Employees Who Think for Themselves,” Free Choice featured stories 
about the misdeeds of “big labor bosses” and profiled workers who sup- 
ported the right-to-work cause. NRWC and NRWLDEF also gave awards to 
workers who fought for open shops. The winners were féted at national 
ceremonies and celebrated on the pages of the organizations’ multiple 
newsletters. The honorees were also often elevated to the organizations’ 
boards of directors, leading to another round of stories commending their 
achievements. NRWLDF’s cases played a key role in cultivating this pro- 
worker image. Many of the featured workers turned board members were 
also NRWLDF plaintiffs. In addition, Free Choice regularly used NRWLDF’s 
cases to solicit subscriptions. Stories about William Buckley Jr.’s case and 
lawsuits brought by Wisconsin teachers and secretaries were among the 
many paired with an invitation to subscribe to Free Choice.>! 

NRWC and NRWLDF used their civil rights—themed material to 
advance right to work’s pro-worker, pro—public interest image. African 
Americans were among the worker leaders, litigants, advocates, and award- 
ees the two organizations featured. Jim Nixon, a disaffected Detroit civil 
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servant; Philip Wallace, a Connecticut aerospace worker; and Henry Austin, 
a Virginia postal worker, all graced the pages of Free Choice, won NRWC 
awards, and joined the organizations’ boards. These were also workers who 
described their right-to-work politics as an extension of their civil rights 
activism. By linking their fight to the black freedom struggle, NRWC and 
NRWLDF affiliated themselves with the disempowered and distanced 
themselves from the elites with whom they were traditionally associated.” 

Framing right to work as part of the civil rights movement helped right- 
to-work advocates shed their “ultra-right,” as well as elite, reputation. 
According to one mid-1970s profile of Reed Larson, even opponents cred- 
ited NRWC and NRWLDEF “with dissociating the movement from the right 
wing generally and with appealing to liberals,” in part by creating “right- 
to-work ads [that] featured women and blacks who had had union trou- 
ble.” The New York Times replicated this careful packaging when it printed 
an impassioned letter to the editor favoring national right-to-work legisla- 
tion under the heading “(Civil) Right to Work.” NRWLDP’s rights claims 
also won the support of judges whom liberal litigators had long seen as 
their allies. Joseph Rauh was a veteran labor lawyer who defended unions 
against NRWLDP’s lawsuits. Remarking on an argument in a dues case, 
Rauh observed that he had “argued cases on civil rights before Southern 
judges, cases on civil liberties before ex-prosecutor judges and cases for 
labor unions before ex-management judges.” Nonetheless, he lamented, he 
had “never seen the level of hostility ... exhibited” by what he had expected 
would be a friendly Ninth Circuit Court of Appeals panel.* 

NRWC and NRWLDF usually presented themselves as fighting for 
workers, liberty, and a free market, but not for any particular political 
party. Indeed, Reed Larson said his cause transcended labels of “liberal” 
and “conservative.” Nevertheless, every so often right-to-work advocates 
expressed a more crassly partisan goal. In 1974, while the Supreme Court 
was deciding whether to review one of NRWLDF’s cases, an article in an 
NRWC newsletter took stock. With four new Republican appointees on the 
Court, their odds seemed good. And if they should win, the article thrilled, 
“the Democrats conceivably could lose the largest block of cash that fuels 
their election campaign machinery.’”*4 

To the extent that wresting power from the Democrats was their goal, 
NRWC and NRWLDF had much to gain from courting and promoting 
African American support for their cause. Since the 1930s, labor and civil 
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rights organizations had formed the backbone of the post-New Deal Dem- 
ocratic Party. By the 1960s, however, relationships between labor and civil 
rights groups were growing increasingly frayed over the contentious issue 
of discrimination on the job and in the union. Right-to-work advocates 
took advantage of the opportunity. They began cultivating African Ameri- 
can support and associating right to work with the civil rights movement 
just as tensions between the labor and civil rights movements grew more 
public and rancorous. In the 1970s, NRWC and NRWLDF continued these 
efforts, no longer simply using civil rights to moderate their own ultraright 
image, but also using union discrimination to siphon off black support for 
the Democratic Party. During the 1970s, NRWC and NRWLDF cultivated 
relationships with black conservatives. By the late 1970s, they had teamed 
up with one of the first African American conservative policy organizations, 
the Lincoln Institute for Research and Education, to promote the right-to- 
work cause to a black audience. NRWC and NRWLDF linked their goals to 
African Americans’ civil rights struggle not only to moderate right to work’s 
image but also to fester divisions in the Democrats’ New Deal coalition.*® 


Conclusion 


Litigation was a major part of the right-to-work movement, providing it 
with doctrinal victories, a potent means of publicity, a tactical weapon 
against its sworn enemy, “big labor,” and a more subtle means of weaken- 
ing its implicit foe, the Democratic Party. Along the way, right-to-work 
advocates redeployed the civil rights movement’s constitutional claims and 
adopted its political mantle. By using the tropes of liberal legalism, right- 
to-work litigators pioneered what would become a key method of the con- 
servative legal movement. In his recent pathbreaking book on conserva- 
tives’ legal mobilization, Steve Teles writes that, in the 1990s, the newly 
founded libertarian Institute for Justice “judged that placing poor, black 
clients against large government institutions would improve their odds of 
success in the courts, magnify their public profile, and help change the 
reputation of conservatives and libertarians.” As it turns out, this was a 
well-worn tactic, one that helped the right-to-work advocates of the 1950s 
through the 1980s gain legitimacy, thwart liberal attacks, and exacerbate 
divisions within the Democratic Party.°*° 


“Such Power Spells Tyranny”: Business 
Opposition to Administrative Governance 
and the Transformation of Fair Employment 
Policy in Illinois, 1945-1964 


Alexander Gourse 


In the spring of 1978, future U.S. appellate judge Laurence H. Silberman 
asked readers of the American Enterprise Institute’s new journal Regulation 
a sobering question: “Will lawyering strangle democratic capitalism?” Sil- 
berman, a practicing lawyer himself, counseled that the legal process was 
“antithetical” to both capitalism and democracy. Almost all forms of gov- 
ernmental regulation warranted contempt, but courts and quasi-judicial 
bodies merited particular concern for the threat they posed to individual 
liberty. Legal disputes often posed competing claims of rights, explained 
Silberman. But rather than letting the market determine whose rights 
would prevail, the legal process allowed a government official to determine 
the “superior claim . . . in terms of priority of rights.” “The adversary 
procedure,” he argued, “deceptively suggests a neutral umpire-like role on 
the part of adjudicators and merely an advocate’s role for lawyers.” In real- 
ity, “the winner is the one deemed to have the ‘better’ position in accor- 
dance with a legal-moral standard.” Silberman deemed this outcome 
incompatible with free enterprise.! 
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Silberman’s argument against a litigation-dominated system of regula- 
tion reveals an ironic twist of American political history: business lobbyists 
and conservative intellectuals played a central role in creating the same 
institutional arrangements they now decry. For decades, conservatives have 
warned that employee and consumer litigation threaten economic growth. 
Political commentators who lament judicial involvement in the legislative 
and administrative processes or an increase in discrimination, personal 
injury, or medical malpractice litigation point to liberal judges, idealistic 
law students and professors, and opportunistic plaintiffs and trial lawyers 
as the forces increasing the “litigiousness” of American culture.” Yet during 
the first two-thirds of the twentieth century, business associations were 
powerful advocates of an adversarial, litigation-centered system of dispute 
resolution. This system has become, in the words of legal historian John 
Fabian Witt, “a kind of Frankenstein’s monster haunting the managers who 
invented it.”? 

In this essay, I argue that business groups played a decisive role in push- 
ing disputes over employment discrimination into the courts. For two dec- 
ades following World War II, business associations such as the National 
Association of Manufacturers and the United States Chamber of Commerce 
fought against legislation to create state and federal administrative agencies, 
dubbed fair employment practice commissions (FEPCs), that would central- 
ize the enforcement of civil rights law in the executive branch of government. 
They insisted that the “free enterprise system” depended on preserving the 
judicial process and expanding judicial checks on administrative power. 
The senators and congressmen who amended Title VII of the 1964 Civil 
Rights Act to ensure judicial involvement in the regulation of hiring prac- 
tices did so primarily at the behest of organized business. 

Nowhere was the campaign against FEPC more significant than in IIli- 
nois, where Everett Dirksen, future Senate minority leader and Republican 
intermediary in congressional disputes over the Civil Rights Act, developed 
his views on fair employment policy. Illinois was the site of a protracted 
legislative battle over a state-level FEPC during the postwar decades. Intro- 
duced in every legislative session between 1945 and 1961, FEPC became 
both a centerpiece of the state Democratic Party platform and a rallying 
point for conservative opponents of the liberal agenda.‘ Sensationalist rhet- 
oric about the threats of racial integration and Communist subversion were 
not uncommon among FEPC foes, but the most consistent and active 
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opponents of FEPC were organized business associations like the Illinois 
Manufacturers Association (IMA) and the Illinois State Chamber of Com- 
merce, which argued that the creation of an agency would lead to the perse- 
cution of business owners by “biased” commissioners. 

My study of the legislative politics of FEPC in Illinois builds on the 
work of the sociologist Anthony S. Chen, whose recent study of fair 
employment politics from World War II through the 1970s argues persua- 
sively that conservatives’ opposition to fair employment legislation had 
unintended consequences, ultimately “laying the foundations for affirma- 
tive action.”> Chen’s study should redirect scholars’ attention toward con- 
servatives’ influence on policy outcomes, which was significant even at the 
height of the “liberal consensus” of mid-twentieth-century American poli- 
tics. Yet his investigation of how the Republican Party and allied business 
associations stymied fair employment legislation largely misses the origins 
of this conservatism in the politics of labor and administrative law. I argue 
that Illinois business leaders’ opposition to fair employment legislation 
developed from wartime struggles to dissolve what they saw as an alliance 
between the Congress of Industrial Organizations (CIO) and federal 
administrative agencies such as the National Labor Relations Board 
(NLRB). As law professor Sylvester Petro wrote in 1961, business leaders’ 
“bitter experience” with the NLRB proved to them once and for all that 
“the personnel of administrative agencies are more often than not rigid, 
doctrinaire bureaucrats who place ideological and political objectives above 
law and justice.”’° In drawing this connection between anti-labor and anti— 
civil rights politics during the postwar era, I show how the “racial conserva- 
tism” that Chen and others have documented as a major political force in 
the 1940s and 1950s aided and was aided by business leaders’ larger post— 
New Deal campaign to preserve their “right to manage.” 

Organized business groups in Illinois played an outsized role in shaping 
fair employment legislation at both the state and federal levels. By examin- 
ing the 1945, 1949, and 1961 campaigns for FEPC legislation in Illinois, I 
trace the influence of business lobbyists on fair employment politics 
between World War II and the Civil Rights Act of 1964. Adopting the views 
of groups such as the IMA, the Illinois Republican Party and congressional 
conservatives such as Dirksen became committed to court enforcement as 
preferable to what business leaders deemed “administrative tyranny.” 
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“The time to fight for jobs after the war is now—while the war is still 
on,” asserted the editors of Chicago’s widely respected black newspaper, 
the Defender, in May 1945. “It is up to the voters of Illinois to insure the 
passage of FEPC in this state by flooding the state capitol with letters and 
demanding S.B. 254 be passed without crippling amendments—now.”® 
Confident that white supremacy had lost political legitimacy on the battle- 
fields of World War II, civil rights activists committed themselves to fight- 
ing legislative battles to open good jobs to racial minorities. Those who 
supported the creation of FEPCs did not abandon other tactics that activists 
and lawyers had pioneered during the Great Depression and World War II, 
such as organizing consumer boycotts, joining radical industrial unions, 
or challenging economic and racial inequality through the courts. Yet the 
expansion of state and federal regulatory authority during the Great 
Depression and World War II provided new tools for activists to demand 
equal treatment for racial minorities in the labor market. The problem of 
racial inequality could now be approached in much the same way that 
Progressive reformers and New Deal liberals had previously sought to rein 
in the excesses of industrial capitalism: through administrative regulation. 
Proponents of fair employment practices legislation believed racial 
inequality demanded the attention of experts trained in the fields of labor 
economics, race relations, and public administration.? Judges—‘‘jacks-of- 
all-trades and masters of none,” as the influential Harvard Law School dean 
James Landis wrote in 1938—were ill equipped to adjudicate such matters, 
having been trained in formalist legal doctrines that failed to recognize how 
individual autonomy could be subsumed by dominant economic and social 
forces in an industrial economy.'® Only an administrative agency, whose 
appointed commissioners could consider the myriad factors that contrib- 
uted to racial and economic inequality, would be able to resolve complaints 
in an effective manner. The notion that social problems required expert 
management of the kind that courts could not provide was a core ideologi- 
cal underpinning of the New Deal, and between the 1930s and the 1960s 
leading black lawyers and intellectuals viewed the administrative state as a 
site where key victories could be won on behalf of black workers.!! By work- 
ing through these agencies, civil rights activists hoped to incorporate pro- 
tections against racial discrimination by private actors into the corpus of 
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positive rights to economic security that would be administered by the New 
Deal state." 

FEPC supporters in Illinois argued that employment discrimination was 
a matter of public concern. “Such discrimination,” according to the leaders 
of the Illinois Fair Employment Practices Committee, “fails to utilize the 
productive capacities of individuals to their fullest extent, deprives large 
segments of the population of earnings necessary to maintain decent stan- 
dards of living, necessitates their resort to public relief, and intensifies 
group conflicts, resulting in grave injury to the public safety, health and 
welfare.” Social problems such as urban decay, overcrowded schools, dis- 
ease, and crime “are all byproducts of discrimination,” they argued. “It 
would be futile to clear slums, if by permitting and abetting discrimination 
in employment we doom untold thousands to joblessness and privation.” 
Most gravely, fair employment was crucial to the national interest in the 
Cold War world. “Communist propaganda cleverly exploits all our short- 
comings and weaknesses. . . . Fair employment practices can be a weapon 
either for or against us. We must not allow our enemies to use it.” 

Because fair employment served vital public interests, FEPC supporters 
believed that discrimination claims should be handled by a centralized 
administrative body that would provide “the impartial machinery for the 
orderly address of grievances.” “Why shouldn’t federal courts handle the 
problem instead of a new administrative agency?” asked an NAACP press 
release, rhetorically. An “administrative agency is necessary,” the organiza- 
tion concluded, “to prevent the flooding of courts; to screen out worthless 
complaints; to protect the rights of employees without compelling them to 
hire their own lawyers; to ensure speedy action; to ensure uniformity by 
having one agency interpret the bill instead of 94 federal district courts; to 
avoid the necessity of criminal penalties.” 

Civil rights activists in Illinois developed their views on administrative 
enforcement through their experiences with nondiscrimination policies in 
public contracts during the 1930s and 1940s. The black struggle for jobs in 
Illinois developed from the protest politics of organizations like A. Philip 
Randolph’s Brotherhood of Sleeping Car Porters (BSCP). During the 
Depression, the BSCP and the militant National Negro Congress waged a 
campaign to integrate Chicago’s public transit system that turned activists’ 
attention toward state and municipal governments as potential allies in the 
fight against discrimination.’ Illinois officially banned discrimination in 
public works contracts in 1933, but fair employment advocates such as 
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Chicago labor lawyer (and future NLRB chairman) Frank McCulloch found 
that private enforcement of nondiscrimination clauses did little to effect 
change on a mass scale. In late 1941, after President Franklin Roosevelt 
issued an executive order banning discrimination in defense contracts in 
response to Randolph’s threatened March on Washington, the black alder- 
man Earl Dickerson demanded municipal action to implement the order. 
In November, McCulloch formed the Fair Employment Council of Metro- 
politan Chicago to assist the federal Committee on Fair Employment Prac- 
tices in its investigations. '” 

The wartime Fair Employment Practice Committee demonstrated to 
Illinois activists the strengths and weaknesses of administrative enforce- 
ment. Created under Roosevelt’s wartime legal powers, the commission 
lacked the same authority to subpoena witnesses and issue cease-and-desist 
orders that Congress granted to agencies like the NLRB. Instead, the staff 
of the wartime FEPC investigated complaints and conferred with individual 
employers, pressured other federal agencies to withhold contracts from 
recalcitrant businesses, and worked with activists to publicize discrimina- 
tory practices. While such tactics were no substitute for coercive enforce- 
ment mechanisms, the wartime FEPC was, in the words of historian Nelson 
Lichtenstein, “one of the New Deal’s great mobilizing bureaucracies.’’* 
With support from the Chicago chapter of the NAACP and CIO unions 
like the United Packinghouse Workers of America (UPWA), the FEPC 
worked with racially liberal business leaders like Fowler McCormick of 
International Harvester to open thousands of jobs to blacks in northeastern 
Illinois between 1941 and 1945.'° Yet the FEPC was more successful in 
Chicago than in southern Illinois, where African Americans saw little 
improvement in their job prospects. When the FEPC held hearings in East 
Alton to publicize the discriminatory practices of Western Cartridge, mem- 
bers of the lily-white American Federation of Labor (AFL) local shut down 
the meeting by force and the company simply ignored the committee’s 
findings. Unable to compel employers or unions to alter their practices, the 
wartime FEPC was most successful where it had strong grassroots backing 
to make compliance a public relations necessity.” 

Legislation to create a permanent federal FEPC met resistance from 
southern Democrats and northern Republicans at the end of the war, but 
civil rights activists remained adamant that racial justice would best be 
achieved through the administrative state. As a result, fair employment 
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advocates looked to municipal and state governments to create fair employ- 
ment practices agencies. Hoping to avoid the fate of cities like Detroit, 
where a 1943 race riot left thirty-four dead and nearly seven hundred 
injured, Chicago mayor Edward Kelly established the Mayor’s Commission 
on Race Relations (MCRR) in 1943 to study race relations and promote 
policies that would prevent racial violence. The MCRR quickly became “a 
reforming agency of some zeal,” and by 1945 it had identified employment 
discrimination as a problem that local government might tackle.?! The Kelly 
administration proposed a municipal ordinance to ban discrimination by 
private employers, which passed the City Council with little public contro- 
versy in August 1945. The only enforcement provisions, however, were 
meager financial penalties, and the law created no agency to prosecute 
violators.” 

Discrimination was not suffered by African Americans alone, and dur- 
ing the mid-1940s a wide coalition came together to lobby for a state FEPC. 
Investigators from the Illinois Interracial Commission found that both 
Catholic and Jewish job applicants “faced serious discriminatory barriers.” 
Of eleven thousand Chicago businesses visited by the commission, forty- 
five hundred required Jewish applicants to state their religion; 95 percent 
of private employment agencies reported that they had trouble finding 
positions for Jewish applicants. Blacks undoubtedly faced the most thor- 
ough exclusion. Only 51 percent of Illinois industrial firms employed a 
single non-white employee, and 97 percent refused to hire blacks for mana- 
gerial or other professional positions. Most black workers clustered in those 
firms that hired nonwhites in large numbers, and the commission found 
that 90 percent of nonwhite employees worked in only 25 percent of the 
state’s businesses. Yet widespread discrimination against religious minori- 
ties meant that African Americans in Illinois had diverse allies in their fight 
for fair employment legislation. In addition to the NAACP and radical 
industrial unions like the UPWA, FEPC advocates ranged from religious 
groups like the American Jewish Congress and the Catholic Interracial 
Council to the leaders of neighborhood organizations in Chicago.” 

The Chicago labor lawyers who drafted the initial Illinois FEPC bills 
sought to put “teeth” into a state fair employment law and overcome the 
shortcomings of the well-meaning but largely powerless ordinance passed 
in Chicago. Drawing on the model of the National Labor Relations Board, 
they closed many of the loopholes that made other fair employment statutes 
relatively weak. The Illinois commission would have jurisdiction over all 
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private businesses that employed more than six persons, whereas the war- 
time federal FEPC had been limited to defense contractors. The Illinois 
FEPC would also have the authority to subpoena witnesses and issue cease- 
and-desist orders that would be backed up with criminal penalties for per- 
sons who “willfully resisted” its orders. Civil rights organizations like the 
NAACP would be given standing to pursue complaints on behalf of individ- 
ual workers, a provision that FEPC advocates considered vital since the 
process of adjudicating complaints frequently took more time than individ- 
ual workers could spare. Finally, the commission was to have the same 
powers as the NLRB to “take such further affirmative action or other action 
as will effectuate” the ends of racial integration in the labor market.” 

In contrast to the ease with which the Chicago FEP law passed, state 
FEPC legislation met vehement resistance in 1945. “None of the 1,000 other 
bills introduced this session brought such an avalanche of telegrams, letters, 
and telephone calls to the legislators,” reported the Chicago Tribune.> The 
bill provoked opponents of the measure “to begin the familiar tactics of 
race-baiting and dragging in red herrings,” according to the Chicago 
Defender.© Yet while “race-baiting” mobilized some white workers to 
express their opposition to FEPC, the greatest obstacle was organized busi- 
ness. The IMA and other employer associations were highly effective lobby- 
ing organizations at the state level. Historian Lizabeth Cohen notes that the 
state government enacted only one piece of legislation between 1911 and 
1929 that was “seriously opposed” by the IMA.”’ In 1945, dozens of busi- 
ness associations, representing nearly all sectors and regions of the Illinois 
economy, sent representatives to speak before the House and Senate Judi- 
ciary Committees, where they expressed a shared fear that the FEPC bill 
“would be impractical in operation, would seriously interfere with employ- 
ment practices, and would promote unnecessary strife and dissension.” 

Individual businessmen in Illinois reacted to fair employment bills in a 
variety of ways. Business leaders remained divided on both the desirability 
of racial integration in the workplace and the relationship of private enter- 
prise to the state. Most claimed to support the position of the IMA, which 
argued that fair employment legislation “stated a worthy purpose, namely 
to relieve oppression and eliminate discrimination,” but maintained that 
“such [an] objective could be better accomplished through education than 
through legislation.”*? Members of the City Club of Chicago worried that 
“democracy is menaced by its apparent inability to overcome racial ine- 
qualities in opportunity,” and implied that some form of state action to 


Opposition to Fair Employment Policy in Illinois 189 


eliminate discrimination was necessary.*° Fowler McCormick of Interna- 
tional Harvester instituted official nondiscrimination policies to improve 
his firm’s public image at a time when his anti-union campaign was attract- 
ing negative attention.*' Chicago civic leader Marshall Field III supported 
fair employment legislation because he believed it would allow employers 
greater latitude in hiring decisions by shifting the ire of white workers away 
from management and toward the state. FEPC legislation, Field explained 
to NAACP executive secretary Walter White, “would be of infinite value to 
those employers who would like to go forward in this matter and are fearful 
of public opinion.” 

While the executives of large corporations in Chicago and northern 
Illinois were generally more supportive of racial integration than smaller 
manufacturers downstate, both groups firmly opposed legislation to create 
an administrative agency with powers to limit their prerogatives as manag- 
ers.*> Business leaders developed their staunch opposition to administrative 
governance through their experiences with the NLRB and the War Labor 
Board (WLB) over the preceding decade. The Chicago retailer Montgomery 
Ward’s was charged with unfair labor practices in half of its forty disputes 
before the NLRB between 1937 and 1947. In 1944, after Roosevelt directed 
the army to seize Ward’s for violation of three WLB orders, company presi- 
dent Sewell Avery locked himself in his office overlooking the north branch 
of the Chicago River and had to be removed by force.*4 “Our plant has 
been shut down by the Commander in Chief of the CIO,” Avery told 
reporters from the Tribune.* The following week the company published a 
full-page ad in newspapers nationwide, asserting that “Wards’ experience 
with the War Labor Board over a period of two years has convinced Wards 
that the Board is a means by which special privileges are granted to labor 
unions.” 

The seizure of Ward’s provided a powerful symbol for business oppo- 
nents of the New Deal and the wartime state. Anti-union firms became 
convinced that an inherently liberal bureaucracy had emerged during the 
Great Depression and World War II. Employers appropriated AFL accusa- 
tions that NLRB commissioners were “biased” toward the CIO, and echoed 
the AFL’s demands that the board’s determinations be subject to judicial 
review.’ The IMA began lobbying Congress for mandatory court review of 
NLRB rulings in the early 1940s. The “prejudiced views of individuals who 
are unfriendly to industry” made the board “a Supreme Court unto itself,” 
the IMA charged in 1943. Allowing unelected “bureaucrats” to manage 
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labor relations without “an independent consideration of the facts” was an 
affront to traditions of American entrepreneurship, and was “encourag|ing] 
that body in its determination to unionize American business through gov- 
ernment compulsion.”** 

Concluding that regulation by administrative agencies was a greater 
threat to managerial prerogatives than regulation by courts, Illinois busi- 
ness advocates joined a growing nationwide movement of lawyers, business 
leaders, and intellectuals who advocated expanded powers of judicial review 
to prevent “administrative absolutism.’*° “Administrative law has received 
its worst black eye from the openly prejudiced and unfair New Deal agen- 
cies,” opined the editors of the Tribune. With state fair employment legisla- 
tion looming on the legislative horizon, businesses demanded protection 
from state-level administrative bodies as well. “Altho the misdeeds of the 
New Dealers have focused public attention on federal administrative proce- 
dure,” asserted the Tribune, “the same system of law extends down thru 
our state and municipal governments and is subject to the same, tho usually 
less flagrant, abuses of official power.”*? On May 8, 1945, Republican gover- 
nor Dwight Green signed into law the Illinois Administrative Review Act, 
making the final determinations of any state administrative body reviewable 
(and reversible) by state circuit or superior courts.*! Although supporters 
framed the Review Act as a politically neutral means of standardizing legal 
procedure throughout state government, most commentators viewed it 
within the larger struggle over power in the administrative state.” The Trib- 
une hailed the Review Act as a victory for the “citizen who was the victim of 
arbitrary action” by government.* The editors of the Defender, by contrast, 
worried that the act would hinder the enforcement of fair employment 
legislation. ““The cost of bringing violators into court would be prohibi- 
tive,” they wrote. “The delay of court trials would render the [FEPC] law 
ineffective.” 

The 1945 FEPC hearings before the Illinois General Assembly mirrored 
the debates over administrative procedure that had divided the business, 
labor, and legal professions since the late 1930s. On May 8, the same day 
that Green signed the Administrative Review Act into law, Chicago attorney 
Charles F. Hough testified before the Senate Judiciary Committee on behalf 
of thirty-eight employer organizations, arguing that “at no time in the his- 
tory of Illinois has the legislature been faced with a more momentous deci- 
sion than it has to make on this bill. It is the first time . .. when it has been 
proposed to make it possible to throw the citizens of Illinois in jail or make 
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them pay fines without the time honored and tried protection, guaranteed 
by the state constitutions, of trial by jury, rules of evidence, right to change 
of venue, and other protective measures.” The proposal would lead to per- 
secution of Illinois business owners, argued Hough: “The Act violates all of 
our known principles and sense of fair play in that it makes members of 
the proposed Board investigators, prosecutors, judge and jury.” Responding 
to claims that administrative law would “streamline justice,’ Hough said 
bluntly: “Well, Hitler streamlined justice—and we did not like it.” Hough 
concluded with a plea for the courts to reestablish their jurisdiction over 
labor-management affairs: “If such a bill is absolutely necessary or is desir- 
able let the judicial process of our government, including the right to trial 
by jury, be preserved.” 

The fight over administrative procedure in Illinois shifted debate over 
fair employment legislation toward a concern for the rights of employers. 
Faced with strong opposition from the business community, Illinois law- 
makers rejected FEPC in 1945. The Senate bill died in committee in late 
May, and the House bill was voted down in early July. And while many 
civil rights activists vowed to continue the struggle for fair employment 
legislation, the battle over administrative procedure that dominated the 
1945 FEPC campaign narrowed the political and legal horizons for FEPC 
laws in Illinois. With the passage of the Review Act all subsequent FEPC 
bills in the state would include easy access to judicial review as a fundamen- 
tal protection of employers’ rights. 


Winter 1949: Free Enterprise and an Alternate 
Rights Discourse 


The elections of 1948 proved a turning point in American political develop- 
ment, as Democratic victories encouraged liberals who feared that the 
reform agenda would wither once the Great Depression and war emergen- 
cies had passed. Conservative opposition to trade union power and admin- 
istrative governance had already produced legislation such as the 1946 
Administrative Procedure Act and the 1947 Taft-Hartley Act, and the battle 
over a state FEPC in Illinois reflected the continuing struggle over the role 
of government in the American economy.** FEPC advocates were optimistic 
that state-level Democratic victories in northern industrial states such as 
Illinois, Ohio, Wisconsin, and Michigan had opened the door for a series 


192 Appropriating the Language of Civil Rights 


of “little New Deals” that would expand the New Deal economic and civil 
rights program without the encumbrances of conservative southern Demo- 
crats. Activists in Illinois believed that Democratic gubernatorial candidate 
Adlai Stevenson’s victory over Dwight Green represented a “new birth of 
freedom” for minorities. Civil rights at the state level was a distinctly parti- 
san issue for liberals like Gilbert Gordon of the American Jewish Congress. 
“Unlike the situation in the presidential election where both candidates 
were pledged to civil rights measures,” he argued, “the differences between 
Democrat Stevenson and Republican Green on civil rights were apparent.” 
While Stevenson had made an Illinois FEPC a central element of his candi- 
dacy, “Green, through his eight-year tenure, had not taken a single signifi- 
cant step” toward guaranteeing fair employment. But with Democrats in 
power, “the forecast is definitely one of success” for “a New Deal for 
minorities in Ilinois.”’4” 

Stevenson’s victory also represented a chance for liberal Democrats to 
stanch the erosion of administrative authority that organized business 
groups championed. Stevenson owed his impressive margin of victory to 
the CIO and the more progressive Chicago Federation of Labor and AFL 
internationals, as well as the increasingly pivotal black vote. The Illinois 
Federation of Labor, early critics of a supposed alliance between the NLRB 
and the CIO, had thrown its support behind Green and the state Republi- 
can Party. ** Liberals hoped that this would allow the Stevenson administra- 
tion to utilize its authority over the administrative state to pursue the 
intertwined goals of racial integration and economic citizenship. “The real 
test of Stevenson’s pledges,” argued Gordon, “will come in the purely 
administrative aspects of his governorship.” Appointing officials who 
would “militantly” administer antidiscrimination laws while upholding the 
rights granted to unions by New Deal labor legislation would allow Steven- 
son to hold together the labor—civil rights coalition that had elected him.” 

Yet the new governor’s political debt to the CIO and Illinois’s black 
population did not immunize him from competing interests, particularly 
because the state Senate remained under Republican control. Hoping to 
avoid the factional disputes that complicated the 1947 FEPC campaign, the 
administration drafted its own fair employment bill for the 1949 legislative 
session.*° After meeting with legislators in early February, the administra- 
tion sent a bill to the House that bore the marks of political compromise.*! 
The bill exempted from the FEPC’s jurisdiction employers of fewer than 
six workers, as well as all agricultural and domestic laborers. Legislative 
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aides warned Stevenson that the “exclusion of agricultural labor may well 
invalidate the entire act, since discriminatory labor practice in this phase of 
our economy seems to come within the very heart of evils condemned.”*? 
Leftist supporters condemned such exemptions as well. Amalgamated Local 
453 of the United Auto Workers in Cicero charged that “those sections of 
the proposed bill . . . are a flagrant violation of the World Bill of Human 
Rights that was introduced in the Social Council of the UN.”*4 The admin- 
istration also considered changes in the enforcement powers the bill would 
grant to a commission. Taking note of the concerns expressed by business 
and lawyers’ organizations, Stevenson removed the portions of the 1945 bill 
that provided criminal penalties for offenders. The commission would 
retain the power to issue cease-and-desist orders, but would have to seek a 
court ruling to compel employers or unions who ignored such orders.°*° 

Despite such compromises, Stevenson’s proposed bill preserved many 
of the powers granted to New Deal agencies like the NLRB. The commis- 
sion would have the authority to hold public hearings upon receiving a 
complaint, subpoena witnesses, issue cease-and-desist orders, and initiate 
contempt proceedings through the courts against recalcitrant employers or 
unions. It would be authorized to work with other state agencies to craft 
policies that would “take such further affirmative action or other action as 
will effectuate” racial and religious integration in the workplace. The bill 
defined discrimination broadly and covered private employers, labor orga- 
nizations, and state and private employment agencies.** The administration 
rejected business requests for an “FEPC guide” that would create statutory 
benchmarks that employers could use to “guard against crackdowns” by 
the agency. An administrative commission comprising social science, 
human relations, and public administration “experts” would be created 
that could issue legally binding orders and work with organizations like the 
NAACP or the CIO to investigate and eliminate discrimination.*” 

Business leaders campaigned against FEPC in 1949 by charging that 
administrative regulation of hiring practices violated the “civil rights” of 
employers and employees alike. Free enterprise depended upon the manag- 
er’s “inherent right to hire whomever he may wish to hire,” asserted the 
Illinois State Chamber of Commerce, which spearheaded the employer 
effort. The chamber argued that “the phrase ‘civil rights’ has ordinarily 
been used in connection with fundamental principles of liberty. . . . It may 
be that the employer is entitled as a matter of ‘civil right’ to employ whomever 
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he pleases and that a denial of that right may violate the constitutional guar- 
antees he now enjoys.”>* Businessmen throughout the state echoed the 
chamber’s invocation of the right to manage as a natural right. “The fair 
employment practice [act], if it becomes law, would be unconstitutional,” 
wrote R. M. Westcott of Peoria to Adlai Stevenson. “An employer has a 
moral right to hire whom he pleases.”®? Frank Koch of the LaSalle Motor 
Company pleaded with the governor to consider the rights of business own- 
ers: “On the one hand the bill says discrimination threatens this state. What 
about threatening the rights and privileges of the employers of this state— 
aren’t they inhabitants too? Shouldn’t the employer have the same right to 
hire and upgrade whom he wants without being told what to do by some 
state appointee?” Former Illinois Supreme Court justice Floyd Thompson 
testified before the House Executive Committee that the bill entailed “a 
restriction of civil rights and a slander against the American employer.” 
FEPC threatened the “freedom of the individual to conduct business under 
the American competitive system,’ Thompson warned. “Free enterprise is 
not dead, but it is badly mauled and all that is needed to finish it are a few 
quack doctors.’’®! 

Most Illinois opponents of FEPC claimed to support the principles of 
tolerance. The State Chamber of Commerce asserted that “no one can have 
any objection to the principle of non-discrimination,” while some business- 
men argued that the interests of minorities would best be served by keeping 
an open shop. “Rights of minority employees should be protected,” accord- 
ing to C. S. Craigmile, president of the Belden Manufacturing Company, 
by preserving “the present right to settle grievances without union interven- 
tion.” But these business leaders viewed the civil rights of minorities, the 
public interest, and the property rights of business owners as existing in 
delicate balance. And because they considered the “right to manage” as 
coequal with (if not superior to) both the public interest and minorities’ 
rights to racial justice, they demanded procedural safeguards against the 
abuses of power they believed were inherent to administrative governance.® 
They insisted that judicial disposition of hiring disputes was necessary to 
prevent “petty tyranny” by bureaucrats. 

The procedural reforms included in the 1945 Administrative Review 
Act did not go far enough to allay the fears of business leaders that the 
FEPC would wield “dictatorial powers.” “There is no adequate court review 
of the commission’s administrative functions,” complained the Fox River 
Valley Manufacturers Association, “since the commission is not bound by 
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the technical rules of evidence and courts must accept the commission’s 
findings of fact as final.’’*! This represented a “complete abandonment of 
legal procedure,” protested Clarence Mark Jr. of Clayton Mark and Com- 
pany in Evanston.® Earl Kribben, vice president of Marshall Field & Com- 
pany, disapproved of the committee’s authority to determine the facts of 
discrimination in a case. The commission would operate as “investigator, 
prosecutor, and judge” through a “kangaroo court,” warned Kribben. “As 
findings of fact are not subject to adequate court review under the current 
Administrative Review Act, the seriousness of the situation is apparent.”® 

While the IMA and the Illinois Chamber of Commerce remained 
unwilling to negotiate on any FEPC law, some employers suggested amend- 
ments that would make the bill palatable to the state’s businesses. Existing 
powers of judicial review of the commission’s findings of law would not 
be sufficient to prevent the commission from harassing employers. The 
Associated Employers of Illinois sought to expand an employer’s right to 
obtain court review of findings of fact, and submitted an amendment to 
the administration that would limit the power of the committee to initiate 
contempt proceedings through courts (a penalty that was “the most severe 
that could be imposed’’).*” Earl Kribben demanded a narrower definition 
of discrimination under the law and a statute of limitations that shortened 
the period during which workers could file claims from one year to sixty 
days. “Too long a time period will encourage abuse, inefficiency, or both,” 
he predicted. Kribben also insisted that third parties be banned from work- 
ing with the commission to investigate and eliminate discriminatory prac- 
tices. “As written,” said Kribben, the bill “would permit the Communist 
Front, or any other kind of organization, legitimate or otherwise, sincere 
or not, to use the Commission as a tribunal for its propaganda.” As a final 
safeguard against harassment, Kribben demanded that the “ambiguity of 
language” that gave the commission authority to pursue systematic solu- 
tions to discrimination be removed so as to avoid “an opportunity for 
unlimited despotism through conferring unlimited discretion.” 

In the spring of 1949, Illinois civil rights activists were optimistic that 
the ominous predictions of business leaders would fall on deaf ears in state 
government. Gilbert Gordon expected that New Deal liberalism “free from 
Dixiecrat influence” would flourish at the state level. Albert J. Weiss, exec- 
utive secretary of a lobbying group that called itself the Illinois Fair Employ- 
ment Practice Committee, predicted in early April that the Stevenson 
administration’s FEPC bill would receive the unanimous support from 
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Democrats in the House, and all but one Democratic vote in the Senate. 
Opposition was strongest among downstate senators, but Weiss believed 
the administration could rely on the support of at least nine Republicans 
and five Democratic senators from downstate districts.” As these activists 
expected, the House rejected virtually all the amendments demanded by 
business and passed the FEPC bill in late May. 

A last-minute media campaign coordinated by the IMA raised the polit- 
ical stakes of FEPC for senators, however. The Tribune provided a platform 
for IMA counsel David Clarke, who warned that “enactment of the FEPC 
bill would place a cloud of fear over all employers.” The bill “would create 
a fearful bureaucracy, conducting inquisitions with the commission acting 
as prosecutor, judge, and jury all in one. Such power spells tyranny.””! In 
preparation for the bill’s expected passage, conservative Republicans in the 
Senate passed an amendment that would require two of the five commis- 
sioners of the FEPC to be appointed by the minority political party.” 

The 1949 campaign for FEPC in Illinois ended in the state Senate in late 
June after what one observer described as “‘one of the most dramatic ses- 
sions ever held in that chamber.” In an “explosion of emotions on the 
floor of the Senate,” the only Democrat who voted against the measure 
complained that “I am under tremendous pressure. If I am voting wrong, 
I pray to God to forgive me.” One pro-FEPC senator reported having been 
offered $4,000 to change his vote. The bill fell three votes short of passage 
as a result of the “sudden absence” of one Democrat and the unexpected 
opposition of three Republicans who previously “had been counted on for 
FEPC.””3 


1961-1964: Moral Imperatives and Political Compromises 


The defeat of FEPC legislation in 1949 represented a major disappointment 
for liberals who had placed their hopes for reform in the labor—civil rights 
coalition united behind Governor Adlai Stevenson and the Illinois Demo- 
cratic Party. Although Stevenson’s Republican successor, William Stratton, 
expressed support for FEPC during the 1953, 1955, 1957, and 1959 legisla- 
tive sessions, fair employment advocates questioned the sincerity of his civil 
rights platform. Stratton did little to challenge “the almost 100% negative 
vote of Republican Senators” that defeated FEPC in every legislative session 
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during the 1950s.” Business leaders exerted a powerful influence over the 
public discourse of FEPC debates during the 1950s, and the memory of 
the New Deal and World War II continued to shape opponents’ views of 
administrative governance. Republican senator Hayes Robertson of Floss- 
moor explained in 1957 that his own business’s dealings with “federal offi- 
cials” during World War II turned him against fair employment laws. If 
such a law passed in Illinois, he argued, “Employers would be faced by a 
Gestapo type of official in every town.” Compulsory fair employment legis- 
lation was “inimical to freedom,” echoed Republican senator Robert 
McClory of Lake Bluff. > The Tribune nearly always discussed FEPC in the 
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context of New Deal labor legislation. “In many respects,” argued the 
paper’s editors in April 1961, “what’s wrong with FEPC laws is the same 
thing that’s wrong with closed shop laws: they restrict what should be a 
freely chosen relationship.””° Summing up their reasons for opposing fair 
employment laws, the editors explained, “We do not believe that it is the 
right of the state to dictate to an employer whom he must hire. An 
employer who chooses to believe that all Negroes, Catholics, Jews, Italians, 
or Christian Scientists are undesirable employes has proved that he is a 
jackass, but it is not the business of the government of Illinois to keep men 
from being jackasses.”’”” 

By the early 1960s, however, the near-unified opposition of Republican 
state senators began to dissipate. Democrat Otto Kerner backed strong 
FEPC legislation during his successful 1960 gubernatorial campaign, and 
“Republican liberals,” according to Joseph Minsky of the American Jewish 
Congress, were “anxious to attempt to obtain some Negro votes” in the 
wake of the year’s Democratic victories.”* As civil rights protests in the 
South gained national attention and federal action on job discrimination 
began to appear imminent, a group of moderates that included senators 
Arthur Sprague of La Grange, W. Russell Arrington of Evanston, and John 
P. Meyer of Danville concluded that the passage of a fair employment bill 
in Illinois was inevitable. Arrington presented a revised bill to the Senate 
Industrial Affairs Committee that he hoped would be merged with one 
favored by state Democrats. “Months ago I advised my friends that we were 
going to have FEPC,” he explained. “I told them to help us make it an 
orderly thing. Thus I have tried to make the provisions in my bill . . . to 
prevent harassment [of employers].””° 
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The provisions proposed by Arrington and Sprague in exchange for 
their support reflected twenty years of business resistance to New Deal lib- 
eralism. Only employers of more than twenty-five persons would be cov- 
ered by the law, and instead of creating an administrative agency with 
powers to issue cease-and-desist orders and initiate complaints, the Repub- 
lican amendments eliminated a commission entirely and placed enforce- 
ment in the hands of state’s attorneys. “Creation of the commission is 
perhaps the greatest obstacle to passage of the bill,” Sprague commented to 
the Tribune.* Directing complainants to state’s attorneys in each county 
would reduce the dangers of an “inquisitorial” commission and restore the 
rights of due process to the regulatory system. Democrats on the Commit- 
tee rejected GOP amendments that eliminated an agency, however. Chicago 
NAACP activist L. H. Holman protested that the bill would effectively 
exempt employers from rural downstate districts: “every individual who 
files a complaint must have a lawyer,’ Homan observed, so “outside the 
big metropolitan areas this bill will have little meaning.”’*! 

In early May, Senate Democrats agreed to a second round of amend- 
ments that earned the support of prominent Chicago-area executives. The 
commission’s jurisdiction would be limited to employers of more than one 
hundred for the first two years of its operation, and commissioners would 
be required to adhere to “strict rules of evidence.” These businessmen also 
stipulated an “implicit three-point compromise,” according to one partici- 
pant in the negotiations, that would “regulate the Commission’s activities 
in its beginning years.” The FEPC would not initiate its own complaints; 
aggrieved workers and employers would be treated as adversaries, with the 
commissioners being “limited to an adjudicatory role”; and the state busi- 
ness associations would administer the educational programs in which the 
commission could order employers to participate. Seeing a chance for busi- 
ness to establish a system of self-regulation, future U.S. senator Charles 
Percy, then president of Bell and Howell Company, told the Senate Indus- 
trial Affairs Committee that “the philosophy of FEP Commissions in other 
states . . . has been to use the law for friendly persuasion for employers, 
labor unions, and employment agencies to change any discriminatory hir- 
ing practices.”*? The revised FEPC bill passed the Senate in late May with 
four Republican votes, and the governor signed it into law in July 1961. 

The sixteen-year legislative battle over a state FEPC affected more than 
state-level fair employment policy. The Illinois FEPC proved more aggres- 
sive than moderates like Percy had hoped. In the fall of 1963, the agency 
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decided a case against the Motorola Corporation that rallied conservative 
critics nationwide against the administrative approach to fair employment. 
Attorneys for Motorola, contending that the company could not receive 
fair consideration before the commission because the hearing officer was 
black, pledged to appeal the agency’s ruling to the U.S. Supreme Court. 
Arthur Krock of the New York Times warned that civil rights legislation 
pending in Congress would “project the rationale of the Illinois FEPC 
throughout the free enterprise system of the United States.”* 

As Congress debated the enforcement provisions that would be 
included in the employment section of the 1964 Civil Rights Act, business 
lobbyists turned to Illinois’s Republican senator Everett Dirksen to prevent 
a federal version of the Illinois FEPC from being created. The Illinois Man- 
ufacturers Association contacted Dirksen in the spring of 1964 to demand 
that all employment sections be removed from the act, and directed its 
fifteen hundred member firms to flood the senator with mail expressing 
their belief that the act’s employment provisions were “particularly drastic 
and unwarranted.” Dirksen replied that “civil rights legislation was due to 
pass in some form” and that “a Title VII would be incorporated in such 
measure.” The most prudent course for Illinois businesses, Dirksen advised, 
would be “to cooperate in an effort to moderate the provisions of Title 
VII.”’*4 

The amendments that Dirksen secured for the Civil Rights Act were 
drawn directly from the two decades of legislative disputes over FEPC in 
Illinois. The senator had developed a close relationship with Illinois manu- 
facturers during his thirty-year political career,*° and as Senate minority 
leader he advocated crucial policy compromises to civil rights legislation 
that would, in the words of historian Hugh Davis Graham, “yield to the 
moral imperative of [equal opportunity] while still constraining federal 
intrusion in commerce.”* Building on a House bill that conservatives had 
already amended to require federal courts—not officials from the Equal 
Employment Opportunity Commission (EEOC) itself—to weigh the merit 
of complaints and determine appropriate punishments for offenders, Dirk- 
sen added limitations on the role of third parties in the complaint process 
and eliminated all prosecutorial powers for the agency, replacing the 
EEOC’s ability to sue offenders with a right of action for private litigants to 
enforce the law.*” After President Lyndon Johnson signed the Civil Rights 
Act into law on July 2, 1964, IMA vice president James L. Donnelly reas- 
sured member firms that “most of the major amendments suggested by the 
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IMA were eventually incorporated into law.’’** Although business associa- 
tions such as the IMA preferred for the state to abstain entirely from 
involvement in hiring decisions, they succeeded in implementing a regula- 
tory model that they believed would result in fewer encroachments on man- 
agement autonomy. 


Conclusion: Organized Business and Adversarial Legalism 


The arguments of civil rights activists and business leaders during the 
sixteen-year struggle for fair employment legislation in Illinois appear 
strange in hindsight. In the years following the Civil Rights Act, the courts 
provided powerful tools for civil rights activists and lawyers who fought to 
break down racial and gender barriers to employment and union member- 
ship. By the turn of the twenty-first century, job discrimination lawsuits 
constituted the second largest source of litigation in the federal courts. 
Class-action lawsuits forced many of the most obstinate employers and 
craft unions to alter their practices, judges broadened the meaning of Title 
VII to sanction affirmative action as a solution to entrenched patterns of 
discrimination, and for a time the language of due process was more often 
associated with the “positive liberty” of welfare rights than with the prop- 
erty rights of business owners.*° Conservative critics of the liberal legal 
order, for their part, founded new right-wing public interest law firms dur- 
ing the early 1970s to provide a counterweight to what they saw as a rights 
revolution run amok. “Strict constructionism” and “judicial restraint” 
became the founding principles of a new conservative legal movement that 
served many of the same corporations that had once demanded active court 
supervision of the New Deal administrative state.*! 

Most historians have interpreted the striking reversal in thinking about 
legal procedure and fair employment that occurred during the 1950s and 
1960s as part of a broader ideological or tactical shift on the left.°? State 
FEPCs made little more than a minor dent in the broader edifice of racial 
inequality. Hindered with statutory limitations on their jurisdiction and 
enforcement powers, and staffed by commissioners who were subject to the 
political considerations of the elected officials who appointed them, FEPCs 
provided evidence for civil rights activists like NAACP labor secretary Her- 
bert Hill who believed that a pragmatic alliance with organized labor and 
the New Deal state would reap few rewards for black workers.*! New Left 
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activists and liberal intellectuals noticed a broader tendency toward “indus- 
try orientation” in the administrative state that reached beyond fair 
employment policy. “Agency capture,” in the words of the legal scholar 
Louis Jaffe, was “a condition endemic to any agency.”? Only the judicial 
process could prevent powerful business interests from controlling their 


> 


own regulators. 

Yet the expansion of judicial authority was, in part, the result of an 
earlier conservative campaign to save “free enterprise.” While many busi- 
ness leaders rejected any enforcement of antidiscrimination law, those not 
categorically opposed to fair employment legislation advocated court 
enforcement because they believed a Democratic administration would 
stack an agency with appointees hostile toward managerial autonomy. In 
instances where legislation creating an agency appeared likely to pass, busi- 
ness groups demanded extensive judicial review of agency actions. These 
businessmen channeled the demands of civil rights activists into particular 
legislative forms, demanding judicial protection of their rights and arguing 
that their “right to manage” constituted a civil right worthy of heightened 
standards of procedural due process. Ironically, their challenge to the labor 
and civil rights movements aided the expansion of judicial power that dog- 
ged them for the remainder of the century. 

My purpose in making this argument is not to uncover hypocrisy in 
the thinking of libertarian intellectuals or businessmen. I intend no moral 
judgment when I point to the inconsistency of their views (at least insofar 
as the inconsistency itself would be the subject of judgment). My only nor- 
mative claim is simple: that we should not view as adequate political or 
philosophical arguments that focus on procedural matters alone, without 
reference to the substantive social and economic consequences of the pro- 
cedures in question. This view is hardly new to American political or legal 
thought. As the eminent legal historian Morton Horwitz notes, legal schol- 
ars of widely varying ideological and partisan persuasions have understood 
“that there has always been a trade-off between substance and procedure.” 
In any dispute over economic, social, or political power, “one man’s due 
process is another man’s delay.”** 

Rather, my purpose is historical. We cannot understand the changes in 
postwar social movements and politics, on both the left and the right, with- 
out understanding the ways in which powerful actors shaped political insti- 
tutions. Political scientists such as Paul Frymer emphasize the role of trial 
lawyers, beginning during the 1930s, in facilitating the development of a 
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“legal state” by advocating changes in the federal rules of civil procedure 
that expanded lower income groups’ access to the courts.” While lawyers 
certainly supported procedural changes that would lead to higher volumes 
of litigation, Frymer’s assertion that “non-ideological and purely institu- 
tional factors explain why lawyers and courts became the chief enforcers 
of labor civil rights” overlooks the ideological aversion to administrative 
governance that influential business groups developed during World War 
II and the postwar decades.’* The modern enforcement regime of fair 
employment law resulted from two decades of business campaigns against 
the New Deal legal and political order. Long before Great Society liberals 
expanded the New Deal’s positive liberties to include protections against 
racial and gender discrimination, business groups devised strategies at the 
state level that they thought would limit the burdens such legislation placed 
on managerial autonomy. By demanding extensive judicial involvement in 
the administrative process and advocating court enforcement as preferable 
to administrative governance, business groups like the Illinois Manufac- 
turers Association played a crucial role in developing the adversarial, 
litigation-dominated style of modern American government. 


PART IV 


The Specter of Union Power 


and Corruption 


In the fourth part of this book we examine case studies in which employ- 
ers and conservatives chose to battle unionism, either in the public 
sphere, within their own enterprise, or in terms of a transformation of 
national law and politics. Their charges did not center on either the pre- 
sumptive radicalism of organized labor or the union threat to the racial 
order but instead targeted what many conservatives defined as the cor- 
ruption of the union leadership and the illegitimate power wielded by 
virtually all trade unions, especially those in the public sphere. 

In his study of the labor beat in the 1950s and 1960s, David Witwer 
explains how Victor Riesel, Clark Mollenhoff, and other high-profile 
reporters worked in partnership with editors, legislators, and some 
employers to move debate over the labor question from one that empha- 
sized the economic and political influence of the trade unions to a dis- 
course that highlighted violence, corruption, and autocratic leadership. 
Corruption, institutional and personal, was certainly present within 
organized labor, but Witwer argues that these midcentury investigators 
failed to offer a proportionate analysis. This was especially true when the 
Senate convened a special, televised inquiry chaired by John McClellan 
of Arkansas, designed to investigate abuses and racketeering within both 
labor and management. Both journalists and legislators proved remark- 
ably uncurious about management activities, but focused instead on a 
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rogues’ gallery of unseemly labor leaders, most notably Jimmy Hoffa, 
whose persona became a symbol for union corruption, autocracy, and 
thuggish power. 

Sylvestor Petro identified another kind of union corruption, more legal 
and political, in these years. Joseph McCartin and Jean-Christian Vinel 
examine this conservative libertarian’s career, a calling that linked the ideas 
of the Austrian school of economics to the venerable American antimonop- 
oly tradition. Drawing upon the midcentury debate over union violence 
and corruption, Petro forged an updated rights talk that condemned “‘com- 
pulsory unionism” and challenged the collective logic inherent in the 
Wagner Act. Unionism was coercive and undemocratic, argued Petro, not 
because of any rotten apple leaders, but because it deployed New Deal—born 
state power on its behalf. Hence his most notable contribution to conserva- 
tive anti-union argumentation came after 1960 when Petro denounced col- 
lective bargaining in the public sector, which he thought a subversion of 
government sovereignty. Elements of this Petro assault would soon be 
found in the rhetoric of President Ronald Reagan when he broke the Pro- 
fessional Air Traffic Controllers’ Organization in 1981. 

Anti-union language also infused Wal-Mart’s corporate culture. A prod- 
uct of the rural South, the company nevertheless required an ideologically 
and organizationally sophisticated strategy to stymie organizing when it 
began to put its stores in metropolitan America. John Tate, Nelson Lich- 
tenstein shows, proved his worth in this regard. The anti-union strategist’s 
ideas had been shaped, directly or indirectly, by Elton Mayo, Petro, and the 
most intransigent anti-union employers of the textile South and the small 
town Midwest. In the early 1970s Tate codified for Wal-Mart and other 
service sector firms the key elements of a successful union avoidance strat- 
egy: construct a business ethos that mimics the sense of community found 
in monoracial, small-town America; deploy a pension scheme that rewards 
loyalty for a core of longtime employees; and use the “free speech” rights 
of employers to paint unions as corrupt and self-serving institutions inca- 
pable of improving the wages or work life of employees. 

When the Democratic Party achieves electoral success, labor and its 
liberal allies have invariably tried to change the law so as to facilitate union 
organizing. But in two of the most high-profile recent instances, employers 
and conservative politicians have easily maintained the status quo. John 
Logan’s review of the Clinton-era Commission on the Future of Worker- 
Management Relations (Dunlop Commission) demonstrates that labor’s 
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willingness to permit a form of company unionism—so as to create the 
high-performance workplace needed to compete in a newly global market- 
place—generated no corresponding employer concession, which might 
have eased the barriers to trade union organizing. The “deal” was off 
because corporate leaders in the United States, in contrast to those in many 
other industrialized countries, were convinced that trade unionism per se 
was detrimental to the interests of their firms. Labor’s independent voice 
inside their enterprise represented, in fact, a failure of management and 
was thus harmful to their careers. Thus the final recommendations of the 
Dunlop Commission did little to expedite union recognition, improve col- 
lective bargaining, enhance employee productivity, or penalize the use of 
temporary, part-time labor. 

The Chamber of Commerce and others in management have vocifer- 
ously opposed efforts to enact an Employee Free Choice Act (EFCA), often 
on the grounds that alternatives to the National Labor Relations Board 
election—such as majority sign-up or card check—are undemocratic on 
their face. But in the concluding essay Susan Orr explains how this frame- 
work actually distorts the key issues: those of representation, democracy, 
and privacy that lie at the heart of the controversy. NLRB elections, 
designed to determine if workers want to form a union, are not analogous 
to contests for elective office. Rather, they are similar to the process by 
which a constitution is written or a new nation’s independence is declared. 
Union representation elections are therefore “constitutional moments.” 
Shifting the analogy in this way draws attention to the fact that the major 
threats in union certification campaigns are directed toward workers as a 
group, as a consequence of forming a union. The secret ballot, which oppo- 
nents of EFCA mistakenly champion as fundamental to democracy, affords 
no protection from such threats. Orr concludes that the majority sign-up 
process thereby enhances the democratic nature of union formation as it 
allows workers to deliberate among themselves and minimizes the opportu- 
nity for employers to engage in the sort of coercive speech deployed by 
John Tate and latter-day anti-union operatives. Orr’s work reminds us that 
the fundamental issues at stake in the century-long debate between the 
American Right and organized labor are as much about the meaning of 
democracy, civil rights, and free speech as they are a contest over wages, 
working conditions, and the American standard of living. 


This page intentionally left blank 


Pattern for Partnership: Putting Labor 
Racketeering on the Nation’s Agenda 
in the Late 1950s 


David Witwer 


In the spring of 1954, a nonunion contractor named Edward Pozusek, from 
Wilkes-Barre, Pennsylvania, was building a house in nearby Scranton. 
Three local union officials came by the construction site in late April and 
talked to Pozusek, warning him that he could expect to encounter problems 
if he continued working this job as a nonunion contractor. An obdurate 
Pozusek told them that he had no intention of either signing with the union 
or giving up the job and two days later a dynamite blast damaged part of 
the house’s foundation.! No one thought the two events were unconnected. 
But it seems safe to assume that few people at the time would have expected 
the episode to be featured in front-page news stories across the country, or 
in the leading weekly news magazines, Time, Newsweek, and U.S. News & 
World Report. Life magazine even carried a photograph of the damaged 
basement foundation of Pozusek’s Scranton job site.” 

The front-page treatment accompanied congressional hearings held in 
April 1957 that focused on Scranton and made Pozusek’s story the center- 
piece of a “case history of “Teamster terrorism’ in a typical city.”> Three 
years after it happened, this otherwise obscure event in Scranton had come 
to symbolize a dangerous pattern of aggressive union tactics. U.S. News & 
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World Report’s headline for the magazine’s seven-page spread on the Scran- 
ton hearings read, “Strong-Arm Tactics in Unions: Case History of a City.’”* 
A newspaper editorial asserted that the Scranton hearings had “served the 
useful purpose of bringing the ‘goon’ into the spotlight,” demonstrating 
how organized labor’s “resort to violence” now constituted “a sort of 
Nation-wide plague.”® 

Framed in this way, the story had significant political impact. In the 
wake of the Scranton hearings, Newsweek magazine noted how “demands 
for legislation to curb the power of union bosses [were] rising to a roar,” 
fed by the “revelations concerning racketeering and terrorism in the Team- 
sters Union.”® President Dwight Eisenhower responded to this public out- 
cry by declaring that “labor racketeering” was “an abomination, which 
must be eliminated if and whenever it occurs.” He promised that his 
administration would begin the work of drafting an effective legislative 
response.’ The Scranton story, and the way it was framed, had helped put 
the issue of labor racketeering squarely on the national agenda. 

The episode highlights the larger forces that shaped media coverage of 
organized labor and which in turn influenced the content of political dis- 
course about unions. Time magazine raised this issue in an article in May 
1957 entitled “Pattern for Partnership.” The article appeared in the imme- 
diate aftermath of the Scranton hearings and it focused on the recent his- 
tory of the committee that had held those hearings, the Senate’s Select 
Committee on Improper Activities in the Labor or Management Field, a 
group better known as the McClellan Committee (1957-1959). Time cred- 
ited the committee’s recent hearings with drawing national attention to the 
problem of labor racketeering, but it noted that “in a society as complex as 
the U.S., it takes more than one man, or one newspaper, or one committee 
to focus the national attention on a serious problem.” This had been a 
cooperative effort: “While the U.S. Senate’s McClellan committee has pro- 
duced the national headlines on labor racketeering, it was vigilant news- 
men, from Des Moines to Portland, Ore. and back to Scranton, Pa., who 
sparked the Senate investigation and provided the scattered local fragments 
that fell into a nationwide kaleidoscope of corruption and violence.’’* 

This essay explores the cooperative effort that produced that “nation- 
wide kaleidoscope of corruption and violence,” and the political implica- 
tions that lay behind such media coverage. It uncovers the story behind the 
story of the Scranton hearings and in the process traces the way in which 
labor racketeering became an important issue in the late 1950s, one with 
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serious political ramifications for the union movement. This history will 
highlight the influence of the news media, but also the strategic alliances 
between journalists, political leaders, and congressional investigators that 
shaped the news and shifted the nation’s political agenda. 

In this case it was a shift very much to the benefit of anti-union forces, 
as coverage of the McClellan Committee hearings produced what one news 
article in May 1957 described as a “cloud of suspicion of corruption and 
racketeering [that] hovered over some elements in labor.” Or, as a top 
official in the AFL-CIO explained the matter to the Los Angeles Times, two 
weeks later, “Exposures before the McClellan committee on racketeering in 
the Teamsters Union forced the rest of organized labor into the enormous 
task of overcoming the public’s anti-union reactions.” In late April 1957, 
Newsweek surveyed correspondents across the country and concluded “the 
Senate probe has given the impetus to right-to-work and other labor laws 
restricting unions.”° 

For the conservative National Association of Manufacturers (NAM), 
that outcome amounted to an almost perfect fit with the group’s public 
relations agenda. In internal documents from 1956, NAM leaders had laid 
out the need to undercut the growing power of organized labor. A policy 
memorandum from February that year set out plans for a “broad public 
relations program to educate the public to the abuses and evils of organized 
labor.” In describing the issues it wanted to emphasize in this educational 
program, NAM’s document put labor violence second on the list, after 
compulsory unionism. The central theme was the power of the labor move- 
ment. Or as the group’s public relations expert put it, “The program will 
emphasize . . . [the] vast uncontrolled power of labor unions.’’” 

NAM’s public relations program document laid out an ambitious 
agenda for raising public concerns about union power through cooperative 
efforts with sympathetic elements in the news media. These efforts included 
supplying potential subject matter to editorial writers and opinion colum- 
nists as well as encouraging “editors and publishers of leading newspapers 
and/or newspaper chains to assign writers and photographers to research 
and write series of articles on the various areas of labor abuses.” The docu- 
ment put forward a similar program for national magazines: “A selected 
list of national magazine editors and publishers will be contacted to interest 
them in publishing articles that will dramatize and document the labor 
monopoly abuses story, especially in relation to the 1956 political actions.” 
The document referred specifically to contacts with editorial writers at the 
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Saturday Evening Post and Collier’s. It also suggested efforts to “stimulate 
roundup stories on labor-politics in Newsweek, Time, Town Journal, Grit, 
etc." 

A year later the McClellan Committee hearings had provided potent 
material for editorials and articles that conveniently meshed with NAM’s 
public relations program. Although there is no evidence the business group 
played a direct role in launching the probe, its public relations campaign 
benefited immensely. For instance, in April 1957, the same month as the 
Scranton hearings, the Saturday Evening Post ran an editorial arguing that 
the revelations of the McClellan Committee demonstrated the evils of com- 
pulsory unionism and the prevalence of labor violence, justifying efforts to 
pass right-to-work laws. “In the future,” the Post asserted, “it will be just a 
little more difficult to persuade legislators, governors or the people gener- 
ally that no right to work exists until the worker has made his peace and 
shared his wages with any set of goons who have managed to muscle into 
his union.” Later that month, Newsweek featured a roundup article head- 
lined “Labor Rackets: 48-State Survey.” 

For the conservative businessmen who ran the NAM, the McClellan 
Committee represented a godsend. However, other parties played a much 
more prominent role in initiating this congressional investigation. In par- 
ticular, the McClellan Committee grew out of the efforts of two newsmen 
operating in an environment that was already ripe for promoting such an 
investigation. 

Victor Riesel was one of those newsmen. In the 1950s he produced a 
syndicated daily column entitled “Inside Labor” that appeared in the New 
York Mirror and a couple hundred other newspapers across the country. 
His column portrayed a labor movement under siege from intertwined 
threats of Communism and organized crime. Riesel warned that this omi- 
nous alliance endangered the nation’s security.'* His claims gained credibil- 
ity in April 1956, when a hired thug threw acid in his face and permanently 
blinded him, apparently in retaliation for his “Inside Labor” newspaper 
columns. Law enforcement attention soon focused on organized crime’s 
role in the attack and Riesel became a symbol of the menacing power of 
labor racketeers. As the Des Moines Register put it, “The circumstances 
make it impossible to separate the attack from Riesel’s crusade against the 
labor mobsters.” 

The episode had important political results. Riesel’s plight dramatized 
the problem of union corruption while apparently vindicating his claims 
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about the existence of a powerful criminal conspiracy. Brought into the 
national spotlight, Riesel insistently called for a congressional investigation 
of labor corruption. In June 1956, he spoke out forcefully on the issue 
during an appearance on Meet the Press.'° Many found his argument con- 
vincing. This group included President Dwight Eisenhower, who voiced 
support for a powerful congressional investigation of labor racketeering. By 
the summer of 1956, prominent congressional figures were echoing his call, 
including moderate Republicans like Senator Irving Ives of New York, who 
sat on the Senate’s Labor Committee. He submitted a formal resolution 
calling for a congressional investigation of labor racketeering in early July, 
citing the attack on Riesel and warning that “no one knows the extent to 
which racketeers have moved in on the labor movement.”’”” 
Accompanying these calls for a new congressional probe, the Senate’s 
Permanent Subcommittee on Investigation (PSI) launched a series of pre- 
liminary investigations into labor racketeering in the latter part of 1956. 
These were apparently speculative ventures, meant to determine the viabil- 
ity of a full-scale investigation and also to stake a claim to what could be a 
politically valuable investigation. The PSI was a subcommittee of the Sen- 
ate’s Government Affairs Committee and it had gained prominence in the 
early 1950s under the leadership of Senator Joseph McCarthy by focusing 
on the menace of internal Communism. By1956, a conservative Democrat 
from Arkansas, Senator John L. McClellan, chaired the committee, while 
Robert F. Kennedy, then in the conservative, youthful phase of his career, 
served as the PSI’s chief counsel. The group had moved toward labor racke- 
teering in the previous year as it followed the leads in an investigation into a 
cartel of garment manufacturers who dominated the production of military 
uniforms. The Mafia figures involved in that cartel included John Dioguar- 
dia, the man federal authorities charged with ordering the acid attack on 
Riesel. In this way, the PSI’s investigation of military procurement practices 
had wandered onto a high-profile target; by the summer of 1956 Dioguar- 
dia had become the villainous symbol for the menace of labor racketeering. 
The PSI soon moved to focus its attention on him and began tracing his 
connections to a prominent figure in the nation’s largest labor union, James 
R. Hoffa, a vice president in the International Brotherhood of Teamsters." 
In following that particular investigative path, Senator McClellan and 
his chief counsel Kennedy presumably were guided by sound political 
instincts that drew them toward what one newspaper predicted was “poten- 
tially the most sensational congressional probe in 1957”; but they also 
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received encouragement and assistance from a well-connected investigative 
journalist, Clark Mollenhoff.!° Indeed, Mollenhoff would later claim credit 
for initiating the McClellan Committee’s investigation of Hoffa and the 
Teamsters. 

Mollenhoff had gone to work as a reporter for the Des Moines Register 
in 1944, soon after receiving his law degree from Drake University. The 
newspaper’s parent company, Cowles Publishing, moved him to its Wash- 
ington, D.C., bureau in 1950 and he promptly began covering the Kefauver 
Committee’s hearings, the Senate’s investigation of organized crime. It was, 
Mollenhoff later recalled, the beginning of his experiences “learning how 
to work with congressional committees.” Mollenhoff’s personal papers 
contain a draft chronology for his career in the 1950s and it documents a 
consistent pattern of cooperating with congressional committee members 
and investigators to promote their investigations, while acquiring the inside 
information that would make splashy exposés. He was by the mid-1950s 
the consummate Washington insider, who had valuable contacts with con- 
gressmen on both sides of the aisle as well as officials in a range of govern- 
ment agencies.” 

When the occasion arose, he cooperated with groups outside the capital 
to build support for a congressional investigation he viewed as potentially 
useful. His papers contain a couple of intriguing letters from 1953 and 
1954, correspondence that was copied to him by a wealthy trucking com- 
pany executive from Sioux Falls, South Dakota, named William Wilson. 
The letters reveal a behind-the-scenes effort by businessmen to restore 
investigating authority to the notoriously anti-union congressman Clare 
Hoffman, who chaired a series of labor racketeering investigations in the 
mid-1950s. A bipartisan group within the House of Representatives Gov- 
ernment Affairs Committee had rebelled against Hoffman’s power as chair 
of that committee and in so doing blocked his racketeering investigations.7! 
Mollenhoff’s records reveal a determined effort to get the congressional 
probes restarted. “I think it is very important,” reads one of the Wilson 
letters, addressed to an official at Standard Oil Company, “and I have talked 
to a large number of industry men throughout the country and they feel 
the same way that we must have a Committee in Washington that can 
investigate and prosecute when necessary racketeering in labor unions.” 
Wilson later asserts, “I think we can do much to convince the members of 
this Committee [on Government Operations] that they should vote on 
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January 20 to restore the authority that they took away.”” Wilson listed 
particular congressmen and Republican Party officials to contact. 

He closes the letter, however, by referring the Standard Oil executive to 
Mollenhoff for further information: “I do not have the exact details on 
the controversy [involving Congressman Hoffman] and it would be my 
suggestion that your representatives call on Clark Mollenhoff. ... You can 
depend on him being reliable, trustworthy, and a man who knows all the 
details on this matter.” Mollenhoff’s own chronology refers to his role in 
this episode, by noting, “January 1954: Wrote stories and brought pressure 
for full Teamster hearing in Minneapolis, in addition to a nation-wide 
probe.” 

Labor was not Mollenhoff’s usual beat, but in January 1953, an execu- 
tive editor at Cowles’s newspaper in Minneapolis brought him into that 
city to investigate racketeering allegations involving a local Teamster leader. 
Mollenoff later noted that “this was the first step in the five-year probe of 
the Teamsters.” It is not clear what led Cowles’s executives to set one of 
their ace reporters onto this story of local union corruption, thus shifting 
him at least temporarily away from his national political beat. Mollenhoff 
had not angled for the story and he later wrote that he was “unenthusiastic 
about the assignment” as he travelled to Minneapolis that January.”> The 
publishers he worked for were prominent Republicans, but they bore little 
resemblance to such flamboyant conservative media figures as Colonel 
Robert R. McCormick of the Chicago Tribune or Frank Gannett of the Gan- 
nett Newspaper chain. The brothers who ran Cowles Publishing, John 
Cowles and Gardner Cowles Jr., were liberal Republicans, known for their 
influential support of Wendell Willkie in 1940 and later for Dwight Eisen- 
hower in 1952.7 The push for a journalistic campaign against labor does 
not fit their style. 

Instead it seems more likely that local employers helped engineer Mol- 
lenhoff’s assignment. There is one intriguing reference in Mollenhoff’s cor- 
respondence from February 1953 (a few weeks into his research on the 
story) to the case of Wilson Trucking, which was apparently being squeezed 
out of some of its shipping routes by a rival company with links to a Team- 
ster official in Minneapolis. This was the same Teamster official whom Mol- 
lenhoff had been sent in to investigate. And Wilson was the same trucking 
executive whose letters described his role in coordinating business efforts 
to lobby Congress for an investigation into labor racketeering.” It seems 
possible that Wilson and his business allies had waged a similar lobbying 
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effort with local newspaper executives. Indeed, Mollenhoff later described 
how during his initial visit to Minneapolis he worked closely with Gid Sey- 
mour, the executive editor for Cowles’s local paper, the Minneapolis Star 
and Tribune. According to Mollenhoff, Seymour was “personally inter- 
ested” in the story and the editor described the resentment felt by “many 
of his friends in the business community” in the face of local ““Teamster 
power.” 

However his assignment happened, Mollenhoff soon came to embrace 
his particular portion of the labor beat. It became a journalistic crusade 
against labor racketeering. He focused on the Teamsters, warning of the 
dangerous power wielded by Dave Beck and especially James R. “Jimmy” 
Hoffa. In a note accompanying a series he wrote in 1955, Mollenhoff sug- 
gested that Cowles’s editors should include “a map of the United States to 
run with the series on Jimmy Hoffa. This map would have the Central 
States, Southeastern States and Southwestern States [Teamster conference 
jurisdictions] shaded and the word ‘Hoffa Land’ printed across it.” But 
Mollenhoff’s pieces in this era also pictured a nationwide pattern of corrupt 
labor leaders operating with impunity. The solution, he argued as early as 
1954, should be congressional hearings that would lead to legislation that 
would strengthen the legal restrictions on organized labor. “The Taft- 
Hartley Act and the rules of the unions themselves were designed to stop 
some of the sidelines of plunder,” Mollenhoff argued in a magazine article 
that year, “but the Act is often inadequate or it is improperly enforced by 
the politicians who fear the labor bosses.” He then added, “It is up to 
Congress to expose fully what has happened under the present laws,” and 
then “to draft new laws” that would curb these abuses.*° 

Mollenhoff’s efforts occurred in a particular context that lent credence to 
his charges and gave them more potency. Ever since the early 1900s, critics 
of organized labor had underlined the menace of union power by charging 
labor leaders with widespread corruption. These charges purposely blurred 
the lines between criminal acts that betrayed the union membership, such as 
bribe taking, and aggressive organizing tactics like the secondary boycott. 
In the early 1940s, the newspaper columnist Westbrook Pegler had helped 
popularize the term racketeering as an all-purpose denunciation for a union 
movement whose rebirth during the New Deal had become a central concern 
for conservatives. This broad usage of the term soon developed into an 
accepted convention. It became common practice to tag aggressive labor lead- 
ers with the label racketeer, even when no allegations of corruption were 
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involved. Writing in a private letter home to his family during the World War 
II, then senator Harry Truman referred to John L. Lewis as a “racketeer,” 
complaining that the Mine Workers’ decision to violate labor’s “no strike 
pledge” had hurt the country’s war effort.*! 

In the post-World War II era, warnings about the need to limit union 
power often utilized this broad construction of the word racketeering. Anti- 
unionists justified the restrictions imposed on the labor movement by the 
Taft-Hartley Act (1947) with the claim that the law “meant the end of the 
day of the labor racketeer.” In the years that followed, conservatives contin- 
ued to invoke the potent image of a labor movement subverted by 
racketeers.*? 

In this way, Mollenhoff’s intertwined warnings about union corruption 
and union power tapped into a rhetorical trope that others had helped to 
popularize long before he began his crusade. The longevity of this trope— 
and its continued potency—reflects the coexistence of two different phe- 
nomena. Actual corruption, including organized criminal activity, had a 
long history within some segments of the labor movement. Although the 
scope of corruption was far smaller than what critics such as Pegler alleged, 
real abuses did exist that belied the movement’s idealistic goals and pro- 
vided fodder for its opponents. At the same time, many Americans felt 
uneasy about the distinctive power union officials held, an authority that 
existed outside the more accepted venues of political office or the corporate 
boardroom.* That such power often was wielded by individuals from a 
lower socioeconomic background heightened that unease. In his study of 
cartoon caricatures of union leaders, William J. Puette observes that the 
figure “cartoonists have come to favor is male, muscle-bound but over- 
weight, unkempt, and violent by nature.” Puette explains that cartoonists 
employ that figure “because the public has come to accept the image as a 
depiction of working-class people. . . . This image is a class-based projection 
of ignorance and vulgarity.”** This enduring, negative image of the working 
class undercuts acceptance of the power held by labor leaders who epito- 
mize that class. As Pegler put it in 1943, “There is no national union leader 
big enough or good enough as a man for the job he holds.” 

At the same time, by the mid-1950s, business efforts to turn back the 
tide of organized labor were beginning to grow into a full-fledged counter- 
offensive. NAM started conducting management training sessions on effec- 
tive strategies for defeating union organization drives. Reflecting this new 
spirit of aggressiveness, the number of unfair labor practice charges filed 
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against employers by the National Labor Relations Board nearly doubled in 
the second half of the decade. In some areas, this push-back by employers 
began to have an impact. Union declines in residential construction and in 
rural agricultural trucking presaged the defeats in other sectors that would 
come in later decades.** 

Operating in this particular political context, Mollenhoff worked stead- 
ily for the next several years to promote a large-scale congressional probe 
into labor racketeering. His motives in doing so were mixed. Like others 
who encountered the reality of labor union abuses, Mollenhoff expressed 
sympathy for the victims, including rank-and-file union members denied 
basic democratic rights in their organizations and bilked of their hard- 
earned dues money. In addition, he was uneasy about the power that union 
leaders such as Hoffa wielded. But Mollenhoff also cited the professional 
advantages that a congressional investigation of labor corruption would 
bring. It would allow him to write a hard-hitting story about Teamster 
leaders without fear of a libel suit. Recalling his early days on this story in 
January 1953, Mollenhoff remembered his concern that even as he gathered 
evidence of wrongdoing by Teamster leaders, “we could still be subject to 
losing a few million dollars in libel suits.” Under pressure, his sources might 
change their stories: “In fact, I wouldn’t even be sure that all our employer- 
witnesses would remain firm on their stories unless we had them under 
oath.” It would be safer and surer, he argued, to “pull the story out through 
a Congressional committee.” Witnesses would then be locked into their 
story and any allegations produced by a congressional hearing would be 
protected from libel.*’ 

Even as he worked to promote a congressional probe, Mollenhoff cul- 
tivated a network of investigative journalists pursuing similar stories on 
corruption in the Teamsters Union. For instance, in 1954, he began cooper- 
ating with Ed Guthman and Paul Staples, two reporters with the Seattle 
Times who were pursuing an investigation of Dave Beck. Guthman remem- 
bered how his relationship with Mollenhoff began: “We decided we might 
be able to help each other and began exchanging information about the 
two Teamster kingpins [Beck and Hoffa].” In Portland, two other reporters, 
Wallace Turner and William Lambert, writing for the Oregonian, were 
working on stories involving local Teamsters leaders in that city.°* Mollen- 
hoff’s papers reveal similar arrangements with reporters in other cities, 
including Detroit, which was Hoffa’s home base. 
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This network meant that in 1956 Mollenhoff brought something valu- 
able to the table as he urged the Senate’s Permanent Subcommittee on 
Investigation to pursue a probe into labor racketeering that would focus on 
the Teamsters’ leadership. For the PSI’s chairman, Senator McClellan, and 
his chief counsel, Robert Kennedy, Mollenhoff’s advice offered them the 
chance to draw on a series of ongoing investigations. It was a shortcut to 
producing impressive results quickly, to demonstrate the viability of the 
committee’s investigation. It also allowed Kennedy and McClellan to claim 
the key leadership roles in January 1957, when Congress resolved a jurisdic- 
tional dispute over who would conduct the new labor racketeering probe 
by drawing on members from both the PSI and the Labor Committee and 
forming a temporary select committee. In return, all that was required was 
that McClellan and Kennedy follow Mollenhoff’s lead. 

In late 1956, Kennedy dispatched teams of investigators to begin work 
on congressional hearings that would draw on these local journalistic 
efforts. Mollenhoff acted as the go-between. He called Guthman in Novem- 
ber that year to tell the Seattle Times reporter about the new congressional 
probe that was beginning to take shape. In Guthman’s later rendition of 
this call in his memoir of this period,*® Mollenhoff told him, “‘T’ve sug- 
gested they [the PSI] start with Dave Beck and the Teamsters in the Pacific 
Northwest,’ he said. ‘A young lawyer from the committee [Kennedy] would 
like to come out and see you and I hope you will help him.’” Mollenhoff 
“vouched strongly for Bob Kennedy as a person who could be trusted 
completely.” 

He also reminded Guthman of the advantages that would come from 
working with a congressional committee. Guthman added that Mollenhoff 
“went on to point out that the committee, with its subpoena power could 
get Beck’s financial records, which we had practically no hope of ever 
obtaining. That was the real clinching argument,” Guthman remembered, 
“and I agreed to see Bob [Kennedy].” They ended up working quite closely 
together to gather material for hearings on Beck that took place early in 
1957.4! In Portland, Kennedy’s investigators teamed up with the Oregonian 
reporters Lambert and Turner, digging through the materials that the jour- 
nalists had accumulated and following up their leads.” 

The hearings in Scranton followed this same scenario in most respects, 
except for the fact that Mollenhoff had not steered Kennedy to this particu- 
lar locale. Instead, it was the conservative anti-union columnist Westbrook 
Pegler who brought the story of the Pozusek bombing to the attention of 
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Kennedy’s investigators. For years Pegler had mined local news reports 
of union misdeeds to provide fodder for his ongoing campaign that 
denounced the labor movement as violently predacious and ridden with 
corruption. The few labor leaders not mired in corruption, Pegler claimed, 
were too complaisant to conduct any kind of meaningful reform. 

In September 1956, just as Kennedy and McClellan were beginning to 
turn their committee toward a probe of labor racketeering, Pegler ran a 
syndicated column that drew on a local news report from the Scranton 
Tribune. Headlined “Big Union Dinner Honors 4 Felons,” Pegler’s piece 
retold the story of a benefit dinner held by Scranton labor leaders to raise 
money for the legal defense fund of four union officials charged with con- 
spiracy in the case involving Pozusek’s construction site. Pegler emphasized 
the issue of complaisance by detailing the number of prominent labor lead- 
ers who attended this gathering. He mocked the hypocrisy of their claims 
to champion “the sacred cause of labor,” and he asserted that the case 
reflected a widespread pattern of outrageous union violence. In particular 
Pegler cited “an identical crime” that occurred one month after this benefit 
dinner when a man in East St. Louis who was building his own family 
home was threatened by local union officials. When the man persisted, an 
explosion severely damaged the structure.” 

Although Pegler was not close to either Kennedy or McClellan, a clip- 
ping of this one particular column appears in Kennedy’s working files, in a 
period when very few news clippings were kept.‘4 Six months later, when 
the McClellan Committee held hearings on labor violence in Scranton, it 
followed Pegler’s line of emphasis, using Pozusek’s case to demonstrate 
both the widespread nature of union violence and the complacency of the 
union hierarchy. 

Both Pegler and the McClellan Committee were drawing on the investi- 
gative work of J. Harold Brislin, a reporter at the Scranton Tribune. Brislin 
had cracked open a case that had seemed destined to end with the convic- 
tion of one lone perpetrator, Paul Bradshaw, who had been spotted along 
with three other unidentified men in the vicinity of Pozusek’s construction 
site around the time of the explosion. A former boxer who had become a 
Teamster steward, Bradshaw was part of a crew of men that local Teamster 
officials used to intimidate opponents in the union and to commit acts of 
sabotage against nonunion operations in the area. He was the only one 
arrested for the explosion and the local authorities had essentially closed 
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the case after his conviction. Brislin convinced an embittered Bradshaw to 
reveal who else had set the explosives and to name the union officials who 
had ordered the sabotage. Still better, Bradshaw managed to secretly record 
conversations with his coconspirators that confirmed his version of this 
episode. Despite threats against him, Brislin used the tapes—and Brad- 
shaw’s information—to write an exposé that led to more arrests and even- 
tually the conviction of several local union officials on conspiracy charges 
growing out of the explosion at Pozusek’s construction site. 

It was good investigative reporting, but it was still very much a local 
story, and as Brislin wrote it up, the exposé focused on the apparent lack 
of diligence on the part of the district attorney. A former official in the 
Newspaper Guild, Brislin had no animus toward the labor movement. Nor 
did a case involving damage to one homesite in Scranton get any coverage 
outside that city. It was Pegler who gave Brislin’s story a national profile 
and who cast it in terms of an indictment of unions in general. The McClel- 
lan Committee drew on Brislin’s research, but framed the resulting hearings 
in terms first set out by Pegler. 

As had been the case in Seattle and Portland, Kennedy mined the work 
already done in Scranton by the fourth estate, and a member of his staff 
reached out to Brislin in January 1957. In response, Brislin wrote to Ken- 
nedy, “I am certain that your staff as well the subcommittee will find much 
information here which will fite [sic] into the pattern of your investigation.” 
The Scranton reporter made his research materials available to the commit- 
tee and promised “to line up” individuals “who can provide the type of 
information needed.” The committee sent its investigator into Scranton 
later that month armed with Brislin’s research and assisted by the reporter’s 
introductions to the key witnesses needed for the hearings.“ 

Even before the Scranton hearings began, the committee’s chairman, 
McClellan, framed the case in terms of a larger indictment of organized 
labor. Like Pegler, McClellan depicted the case as emblematic of a pattern 
of complicity on the part of a labor movement that had done nothing to 
strip the convicted union officials of their offices. Two days before the hear- 
ings began, McClellan told reporters that the “case will present a very grave 
question of ethics in that there have been court convictions of union offi- 
cials for offenses that should disqualify them from [any] longer holding 
office in the unions. However, they are still in office, probably just as much, 
or in greater control of their unions than before the convictions.’’4” 
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McClellan and another committee member, Senator Barry Goldwater, 
hammered away at the same point during the actual hearings. As one news- 
paper report described it, “Both McClellan and Senator Barry Goldwater 
(Rep. Arizona) bore down indignantly on the presence of convicted union 
officials in Scranton in high positions of trust in their organizations.” 
McClellan and Goldwater both argued that this situation belied the claims 
by national AFL-CIO leaders that they were moving against corruption.” 
The headline for the United Press story on the hearings put it simply, 
“Probe Challenges Labor’s Pledge.’’*? The inability or unwillingness of 
union leaders to achieve real reform was a theme frequently used by union 
critics, including Pegler, to justify new restrictions on union power. 

Similarly, Chief Counsel Kennedy previewed the Scranton hearings as 
an example of a nationwide pattern of union violence. The Wall Street Jour- 
nals article describing the forthcoming Scranton hearings quoted “a com- 
mittee official [who] says this reported case of violence is ‘not an isolated 
incident.’ ”>° And McClellan opened the hearings by making a similar claim. 
The hearings were going to present a “classic example of the use of force 
and violence” by unions, he asserted. The Scranton case would be represen- 
tative of the “many reports from areas throughout the country” the com- 
mittee had received. “For the most part,’ McClellan said, the complaints 
received by the committee “are directed against officials or hired thugs and 
goons of labor unions.”*! The news coverage of the hearings in turn faith- 
fully promoted this version of the significance of the Scranton hearings: 
convicted union leaders remained in office despite the reform claims of the 
newly merged AFL-CIO and union violence was rampant. 

There were other stories that might have been told about improper 
practices in the fields of labor or management in the Scranton area. The 
Teamster steward Bradshaw had information about employers who 
approached him offering bribes to evade the union’s contract restrictions. 
When interviewed by the committee’s investigator in early February 1957, 
Bradshaw named one prominent employer who “asked me if I’'d take $200 
a week to leave his trucks go in [to a unionized depot]” in contravention 
of the union’s contract. He described how that employer later bragged 
about paying off the local Teamster officials.** But in the detailed prehearing 
memo in which the committee’s staff laid out the issues and questions that 
would be raised during the Scranton hearings, no mention was made of 
employer involvement in union corruption. Instead the staff memo 
detailed the examples of union violence that Bradshaw’s testimony would 
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highlight and his knowledge of rigged union elections. The memo made it 
clear the committee had an intended story line for the hearings. It declared, 
“Bradshaw will be playing the role of a man who desires to tell all he knows 
about labor racketeering in Scranton, Pennsylvania.” But labor racketeer- 
ing, in this case, would be the story of union misdeeds and nothing else.** 
For that reason, the committee failed to look at a dramatic example of 
large-scale corruption that had recently occurred in the local Scranton 
scene. A number of employers, a member of Congress, and a former con- 
gressman were all indicted in December 1956 on corruption charges stem- 
ming from the construction of a $33 million military depot outside 
Scranton.* No mention of this appeared in the Scranton hearings. The 
committee also never used its hearing to present the emergence of an inter- 
nal reform movement within the Scranton Teamsters, one that swept out 
of office the union officials convicted for conspiracy in the explosion at 
Pozusek’s construction site.*° Had the McClellan Committee or the news 
media highlighted these developments it would not have absolved the local 
labor movement, but it would have provided a more balanced perspective. 
Union misdeeds would look less like a dangerous aberration, if they were 
placed alongside abuses in other social sectors, including Congress and the 
business community. Nor was the union movement incapable of reform. 


In conclusion, it should be noted that neither the McClellan Committee 
nor the news media operated in a historical vacuum. As Lawrence Richards 
has recently pointed out and other scholars have noted as well, antipathy 
to unions has a long history in the United States and popular concerns 
about union practices, from labor strikes to closed shop contracts, predated 
the hearings in Scranton.*” Elsewhere I have noted how in the immediate 
post-World War II era congressional Republicans drew on a broad con- 
struction of the term racketeering to campaign against the New Deal and 
for the Taft-Hartley Act. As they regained a majority in Congress, the 
Republicans launched the first congressional probe into labor racketeering 
in 1947, with hearings that occurred at the same time as debates over the 
Taft-Hartley Act. In the years that followed congressional investigations 
into racketeering proliferated along with news coverage of the problem.* 
But the McClellan Committee hearings were different in ways that 
heightened the significance of this episode. First and foremost, this was a 
much bigger investigation than anything previously seen, dwarfing other 
comparable efforts. The committee had a staff of over one hundred people, 
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including eighty investigators, with about half of them specializing in foren- 
sic accounting. By way of contrast, the Senate’s Permanent Subcommittee 
of Investigation, Joseph McCarthy’s committee, had about fifteen investiga- 
tors and the House Un-American Activities Committee had about twenty.” 
The size of this staff reflected the committee’s early successes, its ability to 
produce headline-grabbing revelations during the first few months of the 
hearings. In late March 1957, Kennedy announced that he was tripling the 
number of people working for the committee. Thus, the committee’s early 
partnership with Mollenhoff’s colleagues in Seattle and Portland had 
brought tangible political benefits. 

The hearings came at a pivotal political moment. Conservative business 
forces had reacted to the merger of the AFL and the CIO in 1955 with 
alarm and then with a renewed commitment to stage a counteroffensive 
against organized labor. As Elizabeth Fones-Wolf observed, many in the 
business community “saw in the merger the specter of a labor jugger- 
naut.”’*! The National Association of Manufacturers had decided by 1956 
that the news media represented a critical venue for waging this counter- 
offensive and the McClellan Committee hearings provided NAM with a 
wonderful opportunity for broadcasting its message. Meanwhile, in the 
Republican Party, President Eisenhower’s administration was abandoning 
its earlier efforts to build a political bridge to moderates in the labor move- 
ment. The president’s political advisors had concluded that the Republican 
Party’s best hope for regaining a majority status lay in an “attempt to sepa- 
rate the leaders of labor politically from the rank and file.” The McClellan 
Committee’s revelations offered a choice opportunity to do just that and 
Eisenhower soon embraced a focus on the problem of labor racketeering. 
The New York Times columnist James Reston reported that the Republican 
National Committee believed “the President’s tactics will split many work- 
ers from their labor union bosses.”® Further to the right, Barry Goldwater 
staked his 1958 Senate reelection campaign on an attack against the racke- 
teering bosses of big labor, demonstrating the populist appeal this issue 
could have. 

Finally, the close partnership between the committee and the press 
heightened the impact of the hearings while allowing the conservatives who 
dominated this probe to promote a menacing depiction of the labor move- 
ment. Newsmen who teamed up with the McClellan Committee became 
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equivalent to a later generation of embedded reporters; they gained unpar- 
alleled access but in the process they were co-opted. The rules of this part- 
nership were usually implicit but occasionally Kennedy would spell them 
out in correspondence that marked the end of a successful set of hearings 
and would thank the journalists for their assistance. Journalists like Mollen- 
hoff, Guthman, and others who agreed to this arrangement gained exclusive 
access to the privileged information that committee staff members were 
able to gather with the power of subpoena and access to government 
records. These reporters also could use the committee to help track down 
promising leads. In return they agreed to a kind of prior restraint on what 
they would publish and when they would publish it. For example, in a letter 
to John Siegenthaler in 1958 that followed a set of hearings on Teamsters 
violence in Tennessee, Kennedy noted that the Nashville journalist was 
“responsible for much of the information which was the basis for our hear- 
ings.” Summarizing Siegenthaler’s embedded role in the committee’s inves- 
tigation, Kennedy recalled, “During the course of the investigation, when 
you were aware of many things that we had uncovered, you worked closely 
with the investigators without revealing information that would have been 
harmful if it had been made public prematurely.” 

For these journalists, the working arrangement with the committee’s 
staff often yielded dramatic professional benefits. William Lambert and 
Wallace Turner (the reporters at the Portland Oregonian), Mollenhoff, and 
Scranton’s Brislin all won Pulitzer Prizes for their reporting on the Team- 
sters scandals. Beyond that close immediate circle, Kennedy cultivated a 
larger group of reporters who received advanced briefings on the content 
of the hearings, access to committee information, and a range of useful tips 
and leads. 

In return these reporters carefully stayed on message. Kennedy’s work- 
ing files are replete with correspondence from this circle of journalists offer- 
ing their assistance and running their stories by the committee’s chief 
counsel. In June 1957, for instance, Ed Guthman wrote Kennedy and 
enclosed clippings of the Seattle Times’s most recent articles on the McClel- 
lan Committee hearings. Referring to a piece that had touted the commit- 
tee’s allegations regarding a Hoffa ally in Los Angeles, H. L. Woxberg, 
Guthman noted, “We did fine with the Woxberg story as the attached clips 
will show. The wire services however did not attach much significance and 
didn’t pick it up. I talked to the AP this morning and perhaps they'll do it 
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today. We can’t tell them how to run their railroad, but we can try.” Guth- 
man closed his note with an offer that in various forms other reporters also 
made: “If you can see any other move we can make in the Woxberg-Hoffa 
situation, please drop me a line or call collect.”*” 

For his part, Kennedy worked assiduously to maintain this close rela- 
tionship and noted its importance to the committee’s efforts. In early May 
1959, he wrote to thank the national affairs editor at Life magazine, Hugh 
Moffett, for their meeting the previous day for a “talk about the Team- 
sters.” Kennedy noted, “Life has been very good to this Committee over its 
two years of existence—of this of course I am very much aware.” With a 
circulation of six million subscribers in the late 1950s, Life magazine blan- 
keted the nation.* Kennedy wrote of his satisfaction that “an article such 
as this is in good hands and in my estimation can and will have a most 
worthwhile effect—far better than weeks and weeks of our hearings on the 
subject.” For his part, Moffett wrote back to make sure Kennedy approved 
of the article the magazine was preparing to run on the Teamsters: 
“Although we think you will like the story as it finally appears, we cannot 
be sure at this point. Therefore, I hope we can hear from you through 
our Washington associates or directly if you care.” The article in question 
was featured on Life’s cover, May 18, 1959, headlined “A National Threat: 
Hoffa’s Teamsters.”© 

In effect, and not for the last time, the press had ceased to function as 
an independent voice, capable of offering the general public a balanced 
perspective. It was not that corruption did not exist in the Teamsters 
Union, or that sabotage had not occurred in Scranton; the committee pro- 
filed a series of incidents that included the damage done to Pozusek’s house 
construction site, the stink bombing of a local bakery, and efforts to sabo- 
tage some road construction equipment.” But in its coverage of labor rack- 
eteering, the press had essentially abdicated the role of deciding the scale 
and the significance of these phenomena, acceding to the claims of a con- 
gressional committee dominated by anti-union conservatives.”! 

John Siegenthaler, one of the reporters who had teamed up with the 
McClellan Committee in 1957 and 1958, later warned about the dangers 
presented by the “mutual cooperation between the press and congressional 
investigators.” In 1963, he told a gathering of newspaper editors that “this 
relationship should never become too intimate or cozy.” He asserted that, 
when it did, the relationship undermined the ability of the press to perform 
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its “relevant responsibilities,’ which included offering the public a critical 
perspective on the investigative efforts of Congress.” Though he did not 
intend it as such, Siegenthaler’s warning has the feel of a rueful admission, 
and perhaps an epitaph for what Time magazine had labeled “The Pattern 
for Partnership.” 


“Compulsory Unionism”: Sylvester Petro and 
the Career of an Anti-Union Idea, 1957-1987 


Joseph A. McCartin and Jean-Christian Vinel 


In 1959, a forty-two-year-old labor law professor from New York Univer- 
sity traveled to Washington, D.C., to testify in the McClellan Committee 
hearings. Sylvester Petro had caught the attention of conservative policy- 
makers two years earlier by publishing The Labor Policy of a Free Society, a 
scathing critique of the New Deal labor relations regime, which he had 
concluded with a detailed analysis of the Taft-Hartley Act as interpreted by 
the National Labor Relations Board (NLRB). Petro had made a name for 
himself as an expert on labor unions under Taft-Hartley, particularly on 
their financial contributions to the electoral process, but for the commit- 
tee’s purposes, it was no doubt an added bonus that he had been a steel- 
worker and a union activist in the 1930s before attending law school at the 
University of Chicago and adopting libertarian, anti-union views.! 

That conservative policymakers such as Senator Barry Goldwater were 
able to draw on the expertise of a former union activist sheds considerable 
light on the post-New Deal relationship between the Right and labor. For 
Petro’s rise as a union critic in the late 1950s occurred at a decisive moment 
in the history of American labor relations, when the pluralist, pro-union 
framework championed by a generation of liberal politicians, jurists, and 
academics had just begun to falter.? Then or now, Petro achieved none of 
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the recognition that came to the Ivy League theorists of the American sys- 
tem of postwar industrial pluralism, but his appearance in a Capitol hearing 
room in 1959 nonetheless symbolized the growing vitality of ideological 
anti-unionism in the United States. Indeed, Petro’s school of economic 
and constitutional analysis played a crucial role in legitimizing a libertarian 
outlook in the 1970s and 1980s that would effectively challenge much that 
had once been considered hegemonic and progressive within the world of 
industrial relations law and scholarship. 

Yet the contribution of this former steelworker to the growth of the 
anti-union idea is still largely unknown. Scholars rarely mention his books, 
and he is mostly remembered for his denunciation of labor racketeering. 
While labor historiography is rich with accounts demonstrating the sober- 
ing effects of industrial pluralism on the American union movement, so far 
there are almost no studies of the intellectual movement that gave the New 
Right its anti-union agenda. In this field, conservatism is still somewhat of 
an “orphan,” its existence usually acknowledged only in studies of busi- 
nessmen and business associations.’ 

Tracing Petro’s long career, one catches a glimpse of the complex intel- 
lectual and political dynamics that nourished a libertarian conservative 
critique of the New Deal labor relations regime in the postwar era. This 
critique, we argue, was not merely a refurbished expression of American 
individualism. It linked the ideas of the Austrian school of economics to 
the venerable American antimonopoly tradition, drew on the midcentury 
debate over union violence and corruption, and ultimately forged a form 
of rights talk that challenged the class-based, collective logic of the Wagner 
Act and asserted the worker’s right to be free of union “coercion” based on 
the First Amendment. This critique, which developed in conjunction with 
the right-to-work struggle in the 1950s and 1960s, generated a series of 
crucial legal battles in the next decade that weakened union protections and 
continues to provide a powerful intellectual resource in anti-union strug- 
gles down to the present day. 


Theory: “Every Union Man Is a Serf” 
“Questioning the virtues of the organized labor movement is like attacking 


religion, motherhood, monogamy, or the home. Among the intelligentsia, 
any doubts about collective bargaining admit of explanations only in terms 
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of insanity, knavery, or ‘subservience to the interests.’ Discussion of skepti- 
cal views runs almost entirely in terms of how one came into such persua- 
sions, as though they were symptoms of a disease.”* With these words, the 
University of Chicago economist and free marketeer Henry C. Simons pith- 
ily summarized the isolation and political impotence of anti-union ideas in 
the United States in 1944. Like other conservatives, Simons watched with 
anxiety as World War II drew to a close, leaving in its wake an expanding 
labor movement and a set of near hegemonic liberal ideals best exemplified 
by President Franklin Roosevelt’s determination to use government power 
to ensure “freedom from want” and “economic citizenship.” To conserva- 
tives, these were no more than shibboleths, “fools’ gold words,” as John 
Chamberlain dubbed them.> But there was no denying the reality of the 
unions’ newfound legitimacy. Indeed, Simons thought of himself as a lonely 
voice, a producer of heterodox ideas whose role was to challenge common 
wisdom. 

A former machine shop worker who was once steeped in the liberal 
culture bewailed by Simons, Sylvester Petro was in his origins a most 
unlikely libertarian. Born in 1917 to an immigrant working-class family of 
steelworkers on Chicago’s South Side, Petro took part in the political awak- 
ening that led many white ethnic workers during the 1930s to join the ranks 
of unions and support the New Deal. At Republic Steel, Petro contributed 
to the union impulse at the very moment when the assistance of the federal 
government helped the Steel Workers Organizing Committee (SWOC) 
overcome the deeply entrenched anti-unionism in this bastion of the open 
shop.° 

Given the violent anti-unionism of so many “Little Steel” executives, 
Petro’s organizing work was the kind of social experience that might well 
have built faith in industrial democracy and the power of collective action 
in the service of social justice. But unlike the hundreds of thousands who 
lent their allegiance to SWOC and the new Congress of Industrial Organiza- 
tions, Petro gradually grew disenchanted with unionism as it operated 
under the Wagner Act. A government-enforced model of exclusive repre- 
sentation that countenanced the closed shop was dangerous in his view: 
“further experience, education and reflection led me to believe that unions, 
whatever their capacity for good, had to be watched and subjected to the 
same laws and rules of conduct that apply to others,” he explained.’ 

To be sure, at midcentury there was no dearth of defectors from the 
proletarian Left: men like John Burnham, Max Eastman, or Whitaker 
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Chambers exemplified the importance of converts to the resurgence of the 
Right. Petro, however, was no born-again intellectual fleeing a youthful 
radicalism. His was an estrangement from the culture of unionism as it was 
lived and practiced on the shop-floor—one that arose from the conflict he 
perceived between the collective logic of unionism and the constitutional 
rights of the individual. So far there is no accessible archival material to 
trace precisely the events that led to Petro’s move away from unionism. But 
one thing is clear: he drew on his “personal experience in unions and in 
industry” to frame his repeated denunciation of “compulsory unionism” 
and “union violence,” and his defense of workers’ individual rights.* 

Petro’s uneasiness with union strategies need not surprise us. Lizabeth 
Cohen reminds us that some workers resented the rise of industrial union- 
ism and the forceful persuasion of their activists: ““They approached you, 
kept after you, hounded you. To get them off my neck I joined,” recalled an 
irritated worker at Chicago Inland Steel. And as David Witwer has shown, a 
similar resentment informed the rise of the anti-union columnist West- 
brook Pegler, who had once belonged to the Newspaper Guild.’ More intri- 
guing, however, is the social process whereby Petro slowly morphed into a 
recognized libertarian expert on labor relations. 


Petro’s Libertarian Conversion 


Discontented with the jobs he held in the steel industry, Petro worked his 
way through the University of Chicago Law School, from which he gradua- 
ted in 1942. He earned an LLM degree from the University of Michigan 
three years later. These were remarkable achievements, but such educa- 
tional triumphs did not necessarily put a young working-class student on a 
path toward the legal and political Right. The law school itself was not yet 
a libertarian stronghold. It had briefly been home to Roscoe Pound, one of 
the fathers of legal realism, and Chicago had trained its share of New Deal- 
ers, like Harold Ickes and Jerome Frank. While the school would later 
become a bastion for the followers of Friedrich A. Hayek and Ludwig von 
Mises, in the early 1940s Chicago taught law very much within the legal 
realist tradition, a commitment signified by the school’s recruitment of Karl 
Llewellyn in 1951.'° 

At Chicago, however, Petro attended the classes of William Winslow 
Crosskey, an iconoclast whose work roiled the waters of constitutional 
scholarship in the 1950s. Crosskey contended that it was possible to dem- 
onstrate how Americans understood the Constitution in 1787. In his rendi- 
tion of their designs, the framers had meant to create a strong, central 
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government—one capable of regulating commerce—and had left the states 
with no real autonomy. However, he maintained that the fathers of the 
Constitution expected the Congress, not the presidency, to be the preemi- 
nent institution in this strong central government, and that this legislative 
domination was to be strictly protected by the separation of powers. Cross- 
key’s teaching made a strong impression on Petro, who embraced the idea 
that separation of powers and a strong legislative branch were the only 
safeguards against tyranny. Unlike many conservatives who fretted over the 
rising imperial presidency, however, Petro identified federal agencies as the 
sources of tyranny—reading Crosskey, he later argued, one could only 
come to the conclusion that the “quasi-judicial” agencies created during 
the Progressive Era and the New Deal were both unconstitutional and dan- 
gerous.'! Indeed, Petro would come to contend in the Labor Policy of a Free 
Society that the role of Congress was to intervene in the economic sphere 
by prescribing a rule of law that would uniformly protect the free exchange 
of goods, while the task of arbitrating labor relations should devolve to the 
courts—federal or otherwise.” 

Petro’s libertarian conservatism deepened after his graduation from law 
school, especially with regard to labor issues. Admitted to the IIlinois bar, 
he practiced law but also took a job with the Commerce Clearing House 
(CCH), a Chicago-based company that published guides to commercial 
and tax regulations. Founded by William KixMiller, a famous exponent of 
American business civilization who opposed the statist approach of the 
New Deal, the CCH was firmly rooted in Chicago’s conservative corporate 
circles, an environment that fed Petro’s anti-union views. While at CCH, 
Petro also served as editor of the Labor Law Reports, authoring a guide on 
the Taft-Hartley Act that served as the basis for a study published in 1958 
under the aegis of the Labor Policy Association. In How the NLRB Repealed 
Taft-Hartley, he explained that the board had constantly violated congres- 
sional intent, which, since the passage of the 1947 law, was no longer 
intended to promote unionism. Petro’s critique of the board gained little 
traction at first, but in time it found a wider audience and by 1970 Petro 
was back in front of Congress, testifying in favor of the Tower Bill, a failed 
effort to strip the NLRB of the power to adjudicate unfair labor practices.!° 

In 1950, the year that John Chamberlain and Henry Hazlitt revived the 
publication of The Freeman, which would soon become the leading vehicle 
for the articulation of libertarian conservatism, Petro took a post at the 
New York University (NYU) School of Law. At the time of Petro’s arrival, 
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NYU had already attracted a nucleus of committed libertarians, including 
one of the leading figures from the Austrian school of economics, Ludwig 
von Mises, who had emigrated to the United States in 1940." The tenets of 
the Austrian school contradicted the Keynesian approach that had swept 
through the polities of most Western countries in the course of the 1930s. 
Indeed, the followers of the Austrian school were heirs to the older neoclas- 
sical strand of economic theory, which viewed economic relations apart 
from social relations. Preaching a methodological individualism (an agent- 
based approach to economics), they argued that the market was a harmoni- 
ous space in which economic phenomena necessarily reflect the decisions 
made by rational individuals exemplifying universal and predetermined 
rules of behavior exempted from time and history. According to this vision 
of the market, producers or consumers simply tried to maximize their satis- 
faction given their constraints in a self-contained system that the interven- 
tion of the state could only disrupt. Mises and Hayek had devoted much 
time in the 1920s and 1930s to demonstrate that socialism was inefficient, 
using the theory of marginal utility to argue that to rationally allocate 
resources in an economy, it was necessary to rely on market-based prices 
because they reflect both the amount of resources and their desirability. 
Hence the two most important tenets of the Austrian school: the sover- 
eignty of the consumer and the necessity of economic freedom to buttress 
political freedom.'® 

After Crosskey, Mises would be the most important intellectual influ- 
ence on Petro, and an important connection as well. In 1958, Petro was 
invited to join the Mont Pelerin Society (MPS), the international group 
founded by Hayek to promote free-market ideas. Petro earned this invita- 
tion with his 1957 The Labor Policy of a Free Society, but his new member- 
ship reflected the broader impact of the Austrians’ ideas on the growing 
infrastructure of the New Right. Thanks to funding from the former 
DuPont executive Jasper Crane, the MPS annual conference that year was 
held in the United States for the first time, and a number of American 
businessmen traveled to Princeton to join the elitist intellectual group. As 
Kim Phillips-Fein has recently argued, libertarian intellectuals, particularly 
Hayek and Mises, provided corporate America with an intellectual and con- 
ceptual framework to fight the emerging welfare state.'° Petro’s own contri- 
bution was to apply Mises’s theories to labor relations, arguing that unions 
were inimical to the spontaneous and unpredictable order that consumers 
generated and that unions corrupted the political system that made the free 
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market possible.’” In using the concept of “compulsory unionism” in his 
critique of the New Deal labor relations regime, he provided a useful link 
between the intellectuals agitating for the free market and the emerging 
“right-to-work” movement. 


Anatomy of a “Free Collective Bargaining Rule” 


Like many Americans at midcentury, Petro defined liberty and civilization 
through the prism of consumption, celebrating the American standard of 
living and contrasting it to that of the Soviets.'* Because they were a rela- 
tively new phenomenon, he argued, unions could not be credited for help- 
ing to produce the highest standard of living in the world. Rather, what 
made America exceptional was first and foremost the amount of capital 
invested per worker, and the economic system that had made such invest- 
ment possible. “Our nation-wide free market, based on private property 
and freedom of contract, is the institution which most clearly distinguishes 
the United States from other societies,” he asserted.'® 

Unlike many conservatives, however, Petro had no use for religion and 
had no qualms about defending the materialism that many lamented in 
America, claiming that it was the very evidence of American superiority 
over European nations. Like Ayn Rand, Petro departed from the fusionism 
expounded by William Buckley and Frank Meyer in the pages of the 
National Review. He placed himself on the libertarian side of the conserva- 
tive debate—he never mentioned religious concerns in his writing, arguing 
instead that the two pillars of American civilization were the free market 
and the rule of law, both of which were jeopardized by Keynesian econom- 
ics and the government’s empowerment of unions.”° 

Reaffirming the virtues of the free market in the 1950s, however, was 
no easy task once one left the confines of specific academic campuses and 
seminar rooms. The world of rugged individualism that prevailed before 
the Great Depression had been supplanted. Petro himself acknowledged as 
much in The Labor Policy of Free Society, which opened with an endorse- 
ment of the notions that had animated much of New Deal reform— 
security, stability, freedom, and well-being—which he saw as the motives 
animating people’s lives: “The worker turns out to be a human being, even 
as you and I, with the same instincts, desires and habits. The worker wants 
more money, meaning more things, usually; but he would also like to work 
fewer hours and have better and longer vacations. He would like to have a 
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secured income. ... Workers tend to prefer stability and security to instabil- 
ity and insecurity. . . . Here we are, all of us, wishing material goods plus 
freedom, plus opportunity; and at the same time strongly desiring personal 
security and stability.””! 

To Petro, the “great society” (a phrase he borrowed from Mises) would 
be a society in which these aspirations were fulfilled, but this could be done 
only in an unregulated market, because whatever form they might take 
(food, leisure, or even medical services), the quests for well-being and 
security were necessarily expressed through the act of consumption. True 
to the reductionist logic of the Austrian school, Petro argued that the mar- 
ket was a democratic space where individuals harmoniously realized their 
private choices through consumption—as consumers voted for or against 
the products offered by companies, they generated a “spontaneous order” 
based on subjective motives for which there could be no planning. Only 
an economic system in which entrepreneurs were free to respond to the 
fluctuating desires of consumers could ensure the liberty of people to 
improve their well-being. The mainstay of this democratic system was the 
sanctity of property rights, which alone ensured a citizen’s ability to com- 
pete in the marketplace and to enjoy its fruits. According to Petro, property 
rights were indispensable to American civilization because they acted as a 
Durkheimian social bond mediating relationships between people and coor- 
dinating private goals and collective aspirations.” 

The idea that the market produced a harmony of social interests natu- 
rally led Petro to ignore the idea of the “working class” and to dispute the 
contention that industrial society was inherently violent. In a line of think- 
ing going back to David Ricardo’s law of association, Petro argued that 
society was by essence “cooperative,” by which he meant that the division 
of labor was the very source of the material progress of the United States, 
and was necessary to provide the most adequate answer to men’s and wom- 
en’s desires.”> More, this perspective on the economy allowed Petro to deny 
as illogical the very premise of the Wagner Act—that it was necessary for 
the state to redress the imbalance in the bargaining power of employers 
and workers: “Workers and their employers share the same bargaining posi- 
tion vis a vis the consumers and other producers,” he argued. Drawing on 
the recent research of conservative economists such as Milton Friedman 
and Edward Chamberlin, who denied that unions could help workers 
increase their share of the national income, he concluded that to improve 
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their lot, workers should try to improve the position of their employer in 
the market.” 

Here lay the very foundation of Petro’s fight against “compulsory 
unionism” and his struggle for “free employee choice”: unions took advan- 
tage of majority rule and the union shop to “impose” a collective bargain- 
ing contract on all workers, thereby depriving them of the freedom to 
pursue their own ends in the marketplace. Having placed workers under 
their control, labor organizations then pursued interests of their own. He 
made this point at length in The Kingsport Strike, in which he took the 
union of the printers working for the Kingsport Press to task for agreeing 
to a “sweetheart deal” that brought no real benefits to the printers. As for 
the long and bitter strike called by the union in 1963, Petro argued that 
it was undertaken only to reduce the company’s competitive advantage, 
not to promote the workers’ immediate interests. Hence to Petro making 
unions more democratic was pointless—what was needed was to reduce 
them to their marketplace voluntaristic and individualistic dimension, that 
is, allow workers to join them and leave them at will.” 

Reading Petro’s analysis of the free market, one is struck by the abstract 
character of his thought. But we must remember that he was heir to an 
intellectual tradition—the Austrian school—that rejected empirical analysis 
and instead held that for a theory to be valid, it had to be intellectually 
coherent.” This theoretical perspective, which was at odds with the mathe- 
matical models developed by neo-classical scholars such as William Stanley 
Jevons, harkened back to the influence of Karl Popper (another member of 
the Mont Pelerin Society), and largely fit in the midcentury American con- 
text, for in the 1950s empirical research was often associated—particularly 
within the social sciences—with “totalitarian” science.” 

This theoretical background matters enormously to understanding 
Petro’s work, for he developed his critique of labor relations during an 
intense period of anti-Communism. In the 1950s, the conservatives whose 
voices mattered most dealt with the threat of Communism. This feature of 
American political life was illustrated by the success of Robert Welch’s “May 
God Forgive Us,” a speech that sold over two hundred thousand copies in 
the aftermath of the debate over President Harry Truman’s dismissal of 
General Douglas MacArthur during the Korean War. Reading Petro, how- 
ever, we see that he was unimpressed with the achievements of the anti- 
Communist crusade at home. He understood that many on the left as well 
as the right embraced anti-Communism. This was particularly true of 


“Compulsory Unionism” 235 


unions, for the Taft-Hartley clause mandating their signing affidavits that 
they were not Communists had received strong backing from many liberal 
union leaders.”* As Petro noted, many union leaders, such as George Meany 
or John L. Lewis, were genuinely anti-Communist, and others, like Walter 
Reuther, at least publicly embraced anti-Communism. There was nothing 
surprising in that, Petro argued, because unions exist only in free societies. 
The American Federation of Labor (AFL) and the Congress of Industrial 
Organizations (CIO) thus had a vested interest in the anti-Communist bat- 
tle.2? But trade union anti-Communism gave Petro little comfort. He 
believed that “what counts is the real effect of present trade union thinking 
and action upon the real events and real life of America.” And he was 
convinced that government-supported union power would gradually erode 
the foundations of American freedom.°° 

One cannot understand Petro’s depiction of American society and its 
economy if one does not view it as distinct from the anti-Communist strug- 
gle led by Senator Joseph McCarthy and other conservatives. Petro’s work 
represented a different kind of conservatism, one that stemmed from a 
conservative transatlantic crossing and came to the fore of American poli- 
tics in the late 1950s precisely because McCarthyism had run its course, 
leaving the American Left debilitated, but statist liberalism intact and the 
free market none the better for it, or so it seemed from the libertarian 
standpoint. It is not surprising that Petro was active, along with William F. 
Buckley and Frank S. Meyer, in the foundation of the New York Conserva- 
tive Party in 1962, which challenged the liberal wing of the GOP in that 
state and was in many ways the forerunner of the Draft Goldwater move- 
ment in New York. Still, more than Buckley’s or Meyer’s, Petro’s support 
of that effort was primarily nourished by the influence of the Austrians, 
Mises and Hayek.*! 

It bears emphasizing that the libertarian-managerial network in which 
Petro began to play a significant role did not simply agitate for a return to 
rugged individualism. Beyond the tenets of the Austrian school of econom- 
ics, what gave their effort to restore managerial rights a distinctive postwar 
tone was their ability to link it to America’s long-standing antimonopoly 
tradition. Historically, the antimonopoly tradition was strongly linked to 
the American Left, particularly to the Progressive movement, but as Alan 
Brinkley demonstrated, the antimonopoly impulse gradually lost its impe- 
tus over the 1930s, making way for a Keynesian political economy. By the 
latter years of the 1950s, that order was under attack from the right. Petro’s 
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books came out in the midst of a rising gale of anti-union books and articles 
by conservative economists, jurists, and managers, who waged a campaign 
urging the public to see that labor organizations were inimical to the public 
good. On one point Petro and the conservatives who now marshaled 
the antimonopoly argument agreed with the Progressives who had once 
controlled that agenda: monopolies led to corruption and threatened 
democracy. 


The Fight Against Labor Monopolies and 
“Compulsory Unionism” 


Unlike the conservative economists who focused on the impact of unions 
on general wages and argued that unions could only improve their share of 
the national income at the expense of the general public, Petro insisted that 
labor unions enjoyed no power that was not political in its origins. Indeed, 
it was the support of the state that made a monopoly unacceptable from 
the standpoint of the free market—Petro did not share Burnham’s concern 
for large-scale organizations, because businessmen had no way of imposing 
their will on consumers who, by nature, are bent on resisting what others 
try to force on them. Hence he would not have challenged “natural” 
monopolies stemming from consumer choices, arguing that companies 
have no power to force consumers to buy a product, or even to prevent a 
businessman from setting up shop and competing for the consumers’ 
choices. In the same fashion, Petro contended that should all the employees 
in an industry freely elect to join a union, they should in no way be pre- 
vented from doing so.* 

Yet Petro argued that the unions that dominated the American indus- 
trial scene were not the product of “employee free choice.” Claiming to 
speak in the name of the “silent” labor movement, he argued that “every 
union member was a serf”—not only did unions rely on the compulsory 
practices of the closed shop and stranger picketing (picketing by nonem- 
ployees), but they were top-down organizations in which the rank and file 
hardly expected to make decisions. For Petro, a long, bitter strike launched 
in 1954 by the United Auto Workers (UAW) against a Wisconsin-based 
plumbing fixture manufacturer, the Kohler Company, perfectly exemplified 
the problem. The strike began after two years of negotiations failed to pro- 
duce a contract and it lasted eight years. The Kohler strike, Petro asserted, 
exemplified the authoritarian leadership of unions—since in that case, Wal- 
ter Reuther, president of the UAW, claimed to have spent close to $10 mil- 
lion in a struggle in which no automobile worker was directly affected, 
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turning the conflict into a war of attrition between unions and manage- 
ment. To Petro, the UAW’s expenditure in no way reflected the wishes of 
the union’s rank and file, and suggested that labor solidarity was not a 
social fact but a creation of undemocratic laws that allowed unions to polit- 
icize the workplace.**4 

Petro became involved in this protracted and violent conflict at the 
behest of Kohler officials. Having suffered several setbacks at the hands of 
the NLRB, they were looking for someone willing to expose the deficiencies 
of administrative law (as opposed to civil law). Kohler asked Petro to write 
about the Kohler struggle and promised to print two hundred thousand 
copies of Petro’s resulting book for distribution by like-minded companies. 
Kohler managers—who saw themselves as ethical employers—had already 
spent vast sums of money in their campaign against the UAW. In engaging 
Petro they hoped for the support of an independent expert who could speak 
with authority about the broader issues involved in the conflict. The Henry 
Regnery Company, which was close to the John Birch Society, was a fitting 
publisher for the book—it was about to publish Barry Goldwater’s Con- 
science of a Conservative as it became the leading conservative publishing 
house of the period.* 

Published as The Kohler Strike: Union Violence and Administrative Law, 
and as summarized in various articles, Petro’s effort was a relentless critique of 
the NLRB and administrative law—he berated its obscure and inconsistent 
procedures, and most importantly, its lack of fairness. Providing his own 
version of the theory of agency capture, he emphasized the corrupting 
nature of administrative law, arguing that the NLRB members were short- 
term appointees bowing to political pressure, even condoning violence and 
property violations. The NLRB’s policy was so partial, Petro contended, 
that it might be summarized as the idea that unions—whatever may happen 
on the picket line—should never lose a strike. Making this argument, 
Petro’s book provided an important counterpoint to the 1959 McClellan 
investigation into the dispute. While Senator Goldwater’s inquiry had 
yielded no evidence that the UAW was responsible for the wave of violence 
that swept through the town of Sheboygan, Wisconsin, Petro sought to 
demonstrate that the strike was ill fated in the first place and that only the 
NLRB’s intervention in the struggle had rescued the union leaders from 
their mistake. Hence Petro’s forceful conclusion: the violence of union 
members against reluctant workers resulted from the undemocratic character 
of the strike and the support that the union received from the government. 
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As he put it in his 1959 book Power Unlimited—an account of the McClel- 
lan hearings—“Power grabbed by force and exercised subject to no perva- 
sive structural or functional check is bound to corrupt.”*° 

Petro’s contention then was that Congress had forsaken constitutional 
principles, first by permitting labor contracts that made union membership 
compulsory through the closed shop, then by requiring companies to nego- 
tiate and sign collective bargaining contracts with unions, and finally by 
depriving the courts of their jurisdiction in labor disputes, which were now 
the province of administrative agencies such as the NLRB. To be sure, Con- 
gress had tried to reconcile the New Deal labor relations regime with the 
principles of the free market by outlawing many union compulsory prac- 
tices in the Taft-Hartley Act, but as Petro argued in his How the NLRB 
Repealed the Taft-Hartley Act, the board had flouted congressional will in 
its interpretation of the law on issues such as stranger picketing or hot 
cargo contracts—clauses allowing employees not to handle goods that 
either came from a company dealing with a strike or were manufactured 
by a company placed on a union unfair list.*” 

Yet Petro did not argue that unions had no place in a free society. In 
Hartzian fashion, he argued that while workers had once been deprived of 
the right to organize in Great Britain, they had always enjoyed this right in 
America, “which became a nation at just that point in history when liberal- 
ism was most vigorously stimulating the minds of men.”** In a liberal econ- 
omy, he added, collective actions aimed at raising wages are indispensable 
to the free market, where labor is bought and sold. But the kind of union- 
ism to which Petro was attracted bore no resemblance to the New Deal 
collective bargaining regime. Reviewing the nineteenth-century labor 
record, Petro found none of the judicial bias against unions that Felix 
Frankfurter and Nathan Greene had denounced in The Labor Injunction.*® 
Rather he pointed to Commonwealth v. Hunt (1842) as the model of labor 
relations that was compatible with the unregulated economy he was calling 
for. In his famous opinion, Judge Lemuel Shaw had rested his defense of 
the right of journeymen to combine on the premise that unions were thor- 
oughly compatible with the principles of the free market, and that associa- 
tions of consumers or workers might play a role in maintaining a healthy, 
competitive economy.” Accordingly, Shaw ruled that workers had the right 
to organize as long as they did not combine to break a law. Following Shaw, 
Petro proposed to see unions as purely voluntary associations created to 
further the economic interests of their members in the marketplace, a 
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notion thoroughly in tune with the rebirth of the Tocquevillian associative 
ideal in postwar America.*! Naturally, this endorsement of the right to orga- 
nize left unions with little power—since all forms of compulsion were 
unacceptable to Petro. Free collective bargaining then would be no more 
than a modern version of an early nineteenth-century New England town 
hall meeting. 


The Rise of a Libertarian Rights Talk 


To understand the allure of Commonwealth v. Hunt to Petro, however, it is 
necessary to outline the legal battle that gradually developed out of this 
antimonopoly perspective. By invoking Commonwealth, Petro mostly 
wanted to recast the debate over unions in terms of freedom of association, 
as nineteenth century journeymen had done. But to Petro the overall 
framework of freedom of association was promising because it would allow 
conservatives to make a case for the freedom of individuals to dissent from 
or avoid membership in labor organizations, and more generally, it would 
make it easier to protect a number of “first class citizenship” rights deriving 
from property rights—the right to work, the right not to join a union and 
to remain free from union pressure, the right to set up alternative unions. 
It is important to note that Petro began to assemble his rights-based argu- 
ment against union coercion at precisely the moment when the civil rights 
revolution was beginning to make “rights talk” more central than ever to 
American political discourse. Petro and his colleagues hoped to capitalize 
on this moment to drive their attack on government-supported union 
power. 


Praxis: Ideas Have Consequences 


By the 1960s, Petro had earned an authoritative voice in the libertarian 
community. He was cited by men like Hayek, and linked to efforts to prop- 
agate libertarian ideas. Beyond his role in the creation of the New York 
Conservative Party, Petro was active in the Philadelphia-based Intercolle- 
giate Society of Individualists (ISI), an organization created in 1953 by 
Frank Chodorov after the model of the Intercollegiate Socialist Society to 
provide college students with the access to conservative literature and ideas 
that was necessary to challenge the reign of liberalism. The ISI organized 
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seminars and lecturing tours where Petro rubbed shoulders with Meyer, 
Richard Weaver, and other leading conservative activists. 

Still, it remained difficult for Petro to determine how influential his 
ideas were. In 1961, back from a trip to Argentina where he had given 
lectures to and met with the anti-Peron forces, Petro commented to his 
publisher, Henry Regnery: “I’ve been working like a horse, traveling a lot, 
and trying to strike some blows for liberty. Whether the aforesaid liberty is 
gaining from all this is difficult to tell, but I know I’m pretty beat.” Four 
years later, he expressed the same doubts in a letter to Friedrich Hayek, 
saying that in the United States, as in England, the “prospects for liberty” 
were “not very promising.”** Not surprisingly, Petro viewed the Great Soci- 
ety as an enormous mistake. In his 1967 book The Kingsport Strike—which 
dealt with a publishing company located in a poor area of southern Appala- 
chia in Tennessee—he lamented that people were oblivious to the fact that 
the Kingsport Press, the second largest employer in town, had been fighting 
a successful war on poverty for years and was about to fall prey to vicious 
union practices. Like Henry Simons two decades earlier, libertarians had to 
be content with producing heterodox ideas in the 1960s, hoping that one 
day they might find practical application, yet uncertain as to when that day 
might come. 

Thus, by the end of the 1960s, Petro turned his attention increasingly 
to trying to influence policy and the law. Although Petro’s influence on the 
course of labor relations in the United States was marginal in the years 
before 1970, his greatest success, as a legal and policy entrepreneur, would 
come during the next two decades, when he became one of the nation’s 
most vocal and effective critics of public sector unionism. By the 1960s, 
public sector unions had emerged as the fastest growing segment of the 
labor movement. Following the enactment of the first state law by Wiscon- 
sin in 1959 and the introduction of limited collective bargaining to the 
federal workforce in the 1960s, union membership and labor militancy 
spread on the local, state, and federal levels. For Petro, public sector union 
power epitomized all of the worst aspects of the state-union alliance that 
had emerged under the New Deal. The growth of collective bargaining in 
government, he feared, would accelerate Americans’ loss of freedom, as 
public sector bargaining policies “brought to the public sector what 
national labor legislation previously brought to the private sector,” a tragic 
triad of “conflict, disharmony, and waste.”*> If the new power of public 
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sector unions was not repulsed, he believed, it would in time destroy consti- 
tutional government. 


Moving South 


Through a fortuitous set of circumstances, Petro had an opportunity to 
create his own labor research center just when an opening was emerging 
for the application of his ideas to the question of public sector unionism. 
In 1970, a former student of Petro’s at the NYU Law School, Pasco M. 
Bowman II, was named dean of the Wake Forest University Law School. 
Bowman, a native Virginian who graduated from Bridgewater College in 
1955, was a conservative libertarian whose inclinations were deeply influ- 
enced by Petro.** Bowman soon recruited Petro, who arrived in Winston- 
Salem, North Carolina, in 1973 and there established a new center, the 
Institute for Labor Policy Analysis.‘7 The move to the more conservative 
Wake Forest, a university whose trustees were elected by the North Carolina 
Baptist State Convention, gave Petro a suitable institutional platform, and 
a more conducive political environment from which to advance his ideas 
in the 1970s. Petro soon recruited a newly minted Harvard Law School 
graduate, Edwin Vieira Jr., to serve as research director for his institute. 

It was a propitious time to establish a conservative legal redoubt in 
North Carolina. In 1972, Jesse Helms, the conservative gadfly made famous 
by his editorials on WRAL-TV in Raleigh, won election to the U.S. Senate 
from North Carolina. As a staunch “right-to-work” advocate, Helms 
proved a reliable ally in Petro’s battle against the rise of public sector 
unions. North Carolina law banned collective bargaining by state or local 
government workers, and Helms championed this approach. Legislation to 
“compel sovereign governments to ‘bargain’ with unions as equals,” Helms 
argued, would “compel public servants to accept unwanted unions as their 
only voice in dealing with their own government,” would “permit crippling 
strikes,” and “make public employees, administrators, and the public inter- 
est pawns of union organizers.” 

For the National Right to Work Committee (NRTWC), 1973, the year 
that Petro arrived at Wake Forest, proved to be a watershed. Founded in 
1955, the NRTWC had paid little attention to public sector unions before 
the late 1960s. But by 1973, this had changed. Right-to-work advocates 
viewed the rise of public sector labor militancy with alarm, and they had 
little faith in the Nixon administration’s willingness to beat back this surg- 
ing movement. They accused Nixon’s secretary of labor, Peter J. Brennan, 
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the former head of the New York City Building Trades Council, of “con- 
verting the Department of Labor into a Department of Labor Bosses,”®° and 
charged the director of the Federal Mediation and Conciliation Service, 
William Usery, with “prostitut[ing] his post” to “assist union organizers.”*! 
Yet what most concerned the right-to-work movement was the National 
Public Employee Relations Act (NPERA), introduced by Congressman Wil- 
liam L. Clay on June 14, 1973.°? Clay’s bill promised to extend to state and 
local government workers the same sort of labor protections that private 
sector workers had received under the Wagner Act: the right to organize 
and bargain collectively through exclusive union representation. The Clay 
bill would also set up a federal board to oversee government workers’ 
rights, and would permit most state and local workers to strike. The 
NRTWC saw Clay’s bill as “federal legislation that would authorize the 
forced unionization of public employees.”*’ If successful, the bill would 
usher in “‘a new spoils system—with workers compelled to buy their jobs 
and other favors from union officials,” fretted the NRTWC Newsletter.* 
Reed Larson of the NRTWC sounded a call to arms. “I want to call on all 
those who are truly concerned with the preservation of individual liberty 
in American to abandon the dangerous courtship with so-called ‘political 
realities,’” he announced.® As it happened, Petro’s Institute for Labor Pol- 
icy Analysis was perfectly positioned to answer Larson’s call. Over the next 
crucial decade, Petro’s ideas would enable the opponents of public sector 
union power to argue that they were defending the very integrity of democ- 
racy itself. 


Taking on Public Sector Unions 


In response to the growing threat, the NRTWC sponsored a conference in 
Washington on the issue of public sector unions in 1973. At the conference 
Petro presented an early version of a lengthy law review article that would 
appear a year later in the Wake Forest Law Review as “Sovereignty and 
Compulsory Public Sector Bargaining.” According to David Denholm, a 
right-to-work activist from California who attended the gathering, Petro’s 
paper was “very controversial.” Most right-to-work activists opposed 
“compulsory unionism” but in the case of public sector workers Petro took 
the anti-union logic a step further. He attacked the existence of collective 
bargaining in any form in the public sector. When unions bargained with 
the government, he argued, government sovereignty was inevitably com- 
promised. This view was controversial, even among the NRTWC crowd. 
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According to Denholm, many said, “no, no, no. It’s compulsory unionism 
that’s the problem. Collective bargaining is not a problem.” But Denholm 
and others soon came around to Petro’s way of thinking.** The growing 
popularity of Petro’s argument on the anti-union right in the years after 
1973 represented an important departure. 

Following the conference, the NRTWC increasingly incorporated 
Petro’s arguments into its attacks on the Clay bill, NRTWC head Reed 
Larson echoed Petro’s main theme. Those who supported collective bar- 
gaining in government “have declared that a sovereign government must 
negotiate, as an equal, with a labor union,” Larson told a group of India- 
napolis business owners.*” Mainstream commentators like mediator Benja- 
min Aaron, who served as chair of a California legislative commission on 
public sector labor law, dismissed the sovereignty critique as “anachronis- 
tic.”°* But among conservatives the argument attracted a following. 

In the aftermath of the NRTWC conference, a group of activists 
inspired by Petro’s presentation decided to form a new organization spe- 
cifically dedicated to combating public sector unionism, the Public Service 
Research Council (PSRC). In 1974, David Denholm moved to Washington 
to take charge of the PSRC. Within a year the new organization established 
an astonishing level of visibility. Its calling card was a widely circulated 
pamphlet published in 1974 and revised and reissued regularly thereafter. 
That pamphlet, Public Sector Bargaining and Strikes, dramatized a central 
contention of Petro’s: that public sector collective bargaining itself, not just 
the threat of “compulsory unionism” in the public sector, was beginning 
to undermine government. The pamphlet, which prominently cited Petro’s 
work, argued that the very extension of collective bargaining to state and 
local workers through legislation increased both unionization and strikes, 
rather than bringing labor peace as the advocates of such legislation prom- 
ised. “In the overwhelming majority of cases,” the pamphlet argued, “strike 
activity was notably higher in the period following legislation.”*’ The PSRC 
also pointed out that political leaders rarely enforced the full range of 
penalties provided by laws outlawing government workers’ strikes. Thus 
the pamphlet advanced themes central to Petro’s thinking since the 1950s: 
union monopolies bred strikes; and union power corrupted government. 

The publication of Petro’s “Sovereignty and Compulsory Public Sector 
Bargaining” in the Wake Forest Law Review coincided with the formation 
of the PSRC. This 140-page article represented arguably the most ambitious 
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critique yet formulated against public sector collective bargaining, and it 
became a primary reference point for the activist network that David Den- 
holm began building.® Petro’s article reviewed the liberalization of labor 
law since the 1950s, and advanced a detailed critique of public sector union- 
ism that drew on ideas going back to Locke. Petro cleverly reformulated 
the right-to-work critique of “compulsory unionism,” which had little res- 
onance in the public sector where union security provisions were still 
uncommon in the early 1970s, into a critique of what he called “compul- 
sory collective bargaining.” In the public sector the problem was not pri- 
marily that workers were forced to join unions but that governments were 
increasingly being forced to negotiate with them. The introduction of 
“compulsory bargaining,” he argued, represented an unconstitutional con- 
ferral of sovereignty from the people and their elected representatives on 
the nongovernmental entity of the union, and a “fatal threat to popular 
sovereignty.””°! 

Drawing on the libertarian analysis of Mises and the same style of argu- 
ment employed by Hayek in The Road to Serfdom (1944), Petro painted a 
relentlessly dark picture in which an expansive and coercive public sector 
union power led inevitably to tyranny. If government workers were to bar- 
gain with their employers, he argued, they would inevitably ask for and 
obtain the right to strike, otherwise bargaining would become “a sham.” 
Strikes would in turn allow unions to press for “compulsory unionism.” 
Nor would efforts to head off strikes through arbitration work. This 
approach would only accelerate government’s loss of sovereignty to another 
group of nongovernmental agents and encourage unions to demand still 
more power. Petro’s fears were most dramatically revealed in his comments 
on William Clay’s National Public Employee Relations Act, which was then 
pending in Congress. If that bill passed, opening the floodgates to union 
organization at the state and local levels, he warned, it would be time “for 
us to take to the hills and the fields and the caves once more, as our ances- 
tors have frequently had to do when integral—sovereign—government has 
broken down.” 

Petro’s shrill tone might have consigned him and the PSRC activists 
whom he inspired to the margins of debate in labor relations in the 1970s 
had not a confluence of events made his criticisms seem suddenly plausible 
beyond the confines of the right-to-work crowd’s true believers. In 1975, 
the economy contracted, unemployment rose to 8.5 percent, and inflation 
reached a postwar high of 9.1 percent. Inflation and economic contraction 
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strained government budgets even as unions fought hard to inflation-proof 
their wages and pensions. Public sector strikes jumped by 24 percent to a 
record 478 walkouts, the vast majority of which defied laws in the states 
where they took place. In New York City, Seattle, San Francisco, and the 
Commonwealth of Pennsylvania, Democratic officials once allied with the 
union movement came into bitter conflicts with striking unions. In 
response, union leaders loudly rattled their sabers, and the AFL-CIO called 
on Congress “to pass legislation to give all public employees the right to 
strike.”’® Such militant words worried conservatives all the more because 
the Watergate-influenced 1974 midterm elections gave Democrats a 291- 
144 majority in the House and a 61-39 advantage in the Senate, a margin 
that led one union strategist to predict the “certain passage” of William 
Clay’s NPERA bill.°4 

These developments galvanized conservatives around Petro’s ideas. In 
1975 conservative writer Ralph de Toledano published Let Our Cities Burn, 
an attack on public sector union power and a warning against the passage 
of the Clay bill. The book drew inspiration from Sylvester Petro’s “incisive 
essay on sovereignty,” presenting it in simpler language, buttressed by doz- 
ens of lurid examples of alleged union abuses.© The book became a best- 
seller among conservatives. At the same time, the NRTWC increasingly 
identified itself with Petro’s critique of public sector unions. In May 1975, 
when the NRTWC marked its twentieth anniversary, Petro was a featured 
guest along with William B. Ruggles, editor emeritus of the Dallas Morning 
News, whose famous 1941 Labor Day editorial calling for a constitutional 
amendment protecting the “right to work” was widely credited with having 
originated both the term and the movement. By featuring the public sec- 
tor union threat increasingly in its literature, the NRTWC began recruiting 
a record fifteen thousand new members per month in 1975, enough to 
convince its leaders that they would be heading the nation’s “largest single- 
purpose citizens’ organization” by 1976.7 Members of Congress also 
embraced Petro’s arguments. When a group of conservatives took to the 
floor of the House on July 17, 1975, to attack the Clay bill, they might as 
well have been quoting from Petro’s works. The question raised by the 
NPERA legislation was “‘shall Government be sovereign or shall there be 
collective bargaining with Government?” according to Philip Crane (R-II). 
“If government is to maintain its sovereignty,” echoed John H. Rousselot 
(R-Cal.), it could not share “responsibility with a handful of professional 
union men who are not answerable to an electorate.”® If Petro had felt like 
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a voice crying in the wilderness when he testified before Congress in 1959, 
by 1975 he was hearing his ideas repeated by an increasing number of 
legislators and activists. 

Petro’s influence on the courts was marginal before the mid-1970s. 
Only twice between 1953 and 1974 did judges reference Petro’s work in 
their opinions.® Yet in the mid-1970s Petro played an important role in 
two crucial legal battles that ended up before the Supreme Court, each of 
which brought decisive defeats to labor. The first of these, National League 
of Cities v. Usery, which declared unconstitutional an effort to extend the 
wage-and-hours provisions of the Fair Labor Standards Act (FLSA) to state 
and local employees, marked the most significant legal setback for public 
sector unions in the 1970s, one that also had a huge negative impact on 
chances for the passage of Clay’s NPERA bill. In the second, Abood v. 
Detroit Board of Education, the Court’s majority embraced Petro’s employee 
“free choice” logic to rule that unions’ use of compulsory dues to engage 
in political activity violated the First Amendment and furthermore that it 
was illegal to withhold from dissenters any union dues that exceeded the 
cost of collective bargaining.” 

National League of Cities stemmed from a successful effort by organized 
labor to get Congress to extend minimum wage and overtime protections to 
state and local government workers in 1974. Both supporters and opponents 
saw the FLSA extension as an important prerequisite for the passage of the 
Clay bill. The extension, if granted by Congress and upheld by the courts, 
would deal a fatal blow to the arguments of those who contended that the 
NPERA constituted an unconstitutional breach of federalism that would 
allow the federal government to dictate to states and localities the terms of 
their labor relations policies. When Congress passed and President Richard 
M. Nixon signed the FLSA extension in 1974, NPERA advocates felt they had 
established an important precedent. If the federal government had the right 
to set minimum wages for state and local workers, then it should also have 
the power to protect their right to form unions and bargain collectively. If 
the Supreme Court upheld this extension, then passage of Clay’s NPERA bill 
would become feasible. This worry led Petro to join the National League of 
Cities (NLC) in an effort to persuade the Supreme Court to overturn the 
FLSA extension, an effort that led to National League of Cities v. Usery.”! 

Petro well understood the importance of this case and prepared an ami- 
cus curiae brief on behalf of the PSRC. Petro was concerned that if the 
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PSRC did not submit its own brief, the NLC lawyers’ “natural preoccupa- 
tion with the issues which interest them most immediately will cause them, 
and hence this Court, to overlook the deeper, broader, and more ominous 
issues involved.””? Petro wanted the Court to know that at stake was “the 
survival of the federal system and of representative government in the States 
and municipalities.” Foremost in Petro’s mind as well was the precedent 
the case would set for the NPERA. He warned the Court that if the FLSA 
extension was affirmed, it “would go far toward establishing the constitu- 
tionality also of federal laws imposing in the public sector the compulsory 
collective bargaining regime now prevailing in the private sector.” Petro 
opened his argument by distinguishing between commerce and govern- 
ment. FLSA rules imposed on states and localities by Washington would 
amount to an unconstitutional regulation of state and local government, 
and could not be justified as a regulation of commerce among the several 
states, he argued. “Affirmance of the decision . . . will disintegrate the sub- 
stance of constitutional federalism,” he concluded, and lead to “the demise 
of the States and localities as independent, self-governing communities.”’ 

With Petro’s brief in their files, the justices of the Supreme Court heard 
oral arguments in National League of Cities on April 16, 1975. No decision 
came from this hearing and the case was held over for rehearing in the follow- 
ing term. In the meantime, the upsurge in public sector strikes in 1975 seemed 
to dramatize some of the points Petro had presented in his brief. By the time 
the Court heard arguments in the case again on March 2, 1976, Democratic 
governor Calvin L. Rampton of Utah, who argued on behalf of the National 
League of Cities, seemed to be channeling Petro’s brief. “Right now there are 
pending before the Congress bills that would extend all provisions of the 
National Labor Relations Act to states, including . . . giving employees the 
right to strike,” he warned, in a reference to Clay’s NPERA bill, and its passage 
was being held up “only because of the pendency of this case.” Like Petro, 
Rampton further argued that if the Court let the FLSA extension stand, then 
there would be “no logical stopping point” for the legislation that would 
follow. Similarly, Justice Lewis Powell wondered whether affirming the FLSA 
extension would give Congress permission to tell states “that they have no 
authority to outlaw strikes against the government.””4 

When the Court issued a 5—4 opinion overturning the FLSA extension 
several months later, Petro’s influence seemed evident. The court majority 
could have overturned the extension merely by holding that the broad 
regulation of state and local government labor policies was not covered by 
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the logic of precedents. Instead, the majority took a more aggressive 
approach, portraying the FLSA extension, in the manner of Petro, as a 
dangerous threat to federalism. Writing for the majority, Justice William 
Rehnquist invoked the Tenth Amendment, arguing that the Congress had 
overstepped its bounds and employed powers not expressly granted in the 
Constitution and thus “reserved to the States respectively, or to the 
people.””> 

Many legal observers were stunned by the Court’s embrace of the Tenth 
Amendment argument in National League of Cities. “It has been 40 years 
since the Court used concepts of state sovereignty to strike down federal 
legislation,” the editorial writers of the Washington Post observed. Since 
1941, when Justice Harlan Fiske Stone had called it “but a truism” stating 
the obvious, that “all is retained which has not been surrendered,” the 
amendment had seemingly disappeared from Supreme Court discourse.” 
When segregationists had tried to place Jim Crow statutes under the protec- 
tion of the amendment, the courts rebuffed them. But after years of gather- 
ing dust, the amendment was again a viable tool of conservatives. Sylvester 
Petro and his allies could relish another outcome of the Court’s decision: 
with the federal government’s power to regulate the employment practices 
of state and local governments in constitutional doubt, William Clay’s 
NPERA bill was abandoned by most of its backers and never brought to 
the House floor for a vote.” 

The second crucial case in which Petro intervened in the mid-1970s was 
Abood v. Detroit Board of Education. This case saw the NRTWC’s Legal 
Defense Foundation represent six hundred Detroit teachers who refused to 
join the union that represented their colleagues and who sought to avoid 
paying agency fees to that union on the grounds that it used their money 
to engage in political activity to which they objected, thus violating their 
First Amendment rights to freedom of speech. Since the early 1970s, the 
NRTWC had singled out teachers unions to emphasize the danger repre- 
sented by public sector unions in general. Thus, the NRTWC argued that if 
the Clay bill passed, “union officials would control the . . . professional 
entrance requirements of school teachers.””* Because it focused on teachers, 
right-to-work activists saw Abood as an ideal test case. It was natural that 
they turned to Petro to argue their case before the Supreme Court. 

While in his National League of Cities brief Petro alluded to the threat 
posed by public sector strikes, in the Abood case Petro focused on the dan- 
gers inherent in a weapon even more vital to public sector unions than the 
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strike: their ability to lobby and undertake political campaigns to advance 
the interests of their members. In making this point Petro joined two cen- 
tral strands of his thinking that dated back more than twenty-five years. He 
had long held that the role of government and the private sector were in 
no way analogous. He had also long based his critique of “compulsory 
unionism” on the First Amendment freedom of expression and association. 
He believed that no one should be compelled to join or support an organi- 
zation whose policies one opposed, nor should such an organization wield 
a government-like taxing power over individuals in its jurisdiction, collect- 
ing dues or representation fees. Abood allowed Petro to weave these two 
strands of his thinking in a powerful synthesis. In the public sector, he 
argued, union activity was inseparable from politics. Endorsing political 
candidates, lobbying government employers, demanding a say in the poli- 
cies of government agencies, virtually all of the things that government 
workers’ unions did were inherently political acts. Thus any money paid to 
a union would inevitably be put to political uses. If a government worker 
was forced to pay a fee to a union, even if it was an “agency fee” supposedly 
paid only for the cost of the union’s collective bargaining services, then that 
worker was inevitably paying the union to conduct political activities that 
the worker might find objectionable, and therefore such compulsion consti- 
tuted a violation of the worker’s constitutional rights. This was the argu- 
ment that Petro placed before the Supreme Court in the only appearance 
he ever made as counsel in that chamber: the State of Michigan could not 
compel citizens to renounce their First Amendment rights to be eligible for 
public employment, and then require them to contribute financially to the 
suppression of their own political views.” 

In the event, Petro’s ideological zeal handicapped him in making an 
effective case before the Court. He burdened the justices with an overly 
long, professorial tome of a brief about which he was scolded by Chief 
Justice Warren Burger. He also overstated elements of Justice Rehnquist’s 
position in the National League of Cities case in an effort to co-opt that 
decision as a precedent for Abood, much to the consternation of Rehnquist, 
who sympathized with Petro’s thinking in Abood but found his legal reason- 
ing suspect.*! 

Nonetheless, Petro walked away with a qualified victory in Abood. When 
the Court announced its decision on May 23, 1977, the majority held that 
it is unconstitutional to require a public employee to join a labor union. 
This was largely a moot point, however, since no state or locality had 
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adopted union-shop agreements. Moreover, the Court did not go so far as 
to hold that the payment of agency fees for collective bargaining services 
was an infringement on the constitutional right to freedom of association 
because all activities of public sector unions were inherently political, as 
Petro had argued. But, importantly, the majority did hold that a union’s 
use of agency fees to pursue political activities was indeed an infringement 
on the First Amendment rights of those workers who objected to this use 
of their money. Furthermore, the Court held that workers who felt so 
aggrieved had a right to demand an accounting of the use of union funds 
and to receive a rebate for any portion of their fees that were used in politi- 
cal action. 

In Abood, Petro played a role in establishing an important constitutional 
principle with respect to freedom of association and collective bargaining, 
one that would be widened by subsequent decisions stemming from private 
sector labor law, such as Communications Workers of America v. Beck. In 
Beck, the Court held that exactions of agency fees or dues beyond those 
necessary to finance the collective-bargaining activities of unions in the 
private sector also violated dissenting workers’ First Amendment rights as 
well as their rights to fair representation. It was no surprise that Petro’s 
protégé, Edwin Vieira Jr., argued on behalf of the respondents in Beck, 
continuing the First Amendment attack against “compulsory unionism” 
that his mentor had begun waging decades earlier.™ 

As it turned out, the Abood case marked the pinnacle of Petro’s influ- 
ence. In the years after 1977, he receded from the front lines of the anti- 
union fight. Petro himself argued no more cases before the Supreme Court. 
In 1978, Dean Pasco Bowman left Wake Forest in a dispute, and the univer- 
sity severed formal ties with the Institute for Labor Policy Analysis. Yet as 
his personal prominence receded, Petro’s ideas continued to animate an 
increasingly well-organized anti-public-employee-union movement. The 
PSRC, whose organization Petro had inspired, continued to espouse his 
theories. In 1978, the organization launched a biweekly newsletter, The 
Government Union Report, and in 1980 it added an academic journal, Gov- 
ernment Union Review. The PSRC also created a lobbying organization 
called Americans Against Union Control of Government, and, with the 
help of a new breed of conservative direct-mail fund-aisers, such as Richard 
Viguerie, it built a sizable network of donors. And when President Ronald 
Reagan delivered a crushing blow to striking air traffic controllers in 1981, 
Petro had the satisfaction of seeing his arguments repeated by the only 
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former union leader ever to occupy the Oval Office. It was wrong to “com- 
pare labor management relations in the private sector with government,” 
Reagan argued, as he prepared to fire the Professional Air Traffic Control- 
lers Organization (PATCO) strikers. “Government cannot close down the 
assembly line.” Strikes by federal workers would not be tolerated, Reagan 
made clear.** “The President’s stern response to the illegal air-controllers’ 
strike has caused no outpouring of sympathy for the controllers who have 
been discharged,” Petro gloated in 1982. “Fortunately, public esteem for all 
unions in this country is at an historic low.”* 

Petro himself could claim a small bit of credit for this turn, for his ideas 
had helped lay the groundwork for not only Ronald Reagan’s breaking of 
the PATCO strike but for an increasingly successful attack on union power 
in the late twentieth century. While he had been a lonely legal crusader 
against union power in the 1950s, by the 1980s his views were no longer 
marginalized: while one protégé, Edwin Vieira, was successfully arguing the 
Beck case before the Supreme Court, another, Pasco Bowman, was a Reagan 
appointee to the U.S. Court of Appeals for the Eighth Circuit.* 

Petro died in 2007. His influence lived on, however, in the anti-union 
struggles of the new century, carried on by followers like Howard Dickman, 
whom Petro had recruited into his intellectual movement in the late 1970s 
after Dickman received a PhD in history from the University of Michigan. 
Through the Liberty Fund, Petro provided the funding that brought Dick- 
man’s book Industrial Democracy in America: Ideological Origins of National 
Labor Relations Policy (1987) into print, where it remains the most intel- 
lectually respectable critical history of U.S. labor policy written from a 
libertarian perspective.*”? Dickman went on to a successful career as a 
popularizer of libertarian conservatism in the pages of Reader’s Digest and 
as deputy editor of the Wall Street Journal’s editorial page, the most promi- 
nent anti-union platform in American journalism. The Journal's editorials 
against the Employee Free Choice Act (EFCA), organized labor’s bid to 
reform American labor law, helped rally enough opposition to the measure 
to prevent its passage after Barack Obama’s election to the presidency. In 
those editorials and other critiques of EFCA, Petro’s arguments against 
“compulsory unionism” continued to resonate. The anti-union movement 
had come a long way in the half century since Sylvester Petro came to 
Washington to testify before the McClellan Committee. History, it seemed, 
had turned his way. 


Wal-Mart, John Tate, and Their 
Anti-Union America 


Nelson Lichtenstein 


Corporate hostility to trade unionism has long represented both a highly 
ideological vision of what conservative elites have come to see as the proper 
structuring of the good society and a set of propagandistic initiatives and 
organizational techniques deployed within their own workplaces so as to 
repel an actual union effort to make inroads there. In few corporations 
have these two aims been so effectively combined as at Wal-Mart, the huge, 
controversial retailer whose dramatic growth in the last two decades of the 
twentieth century transformed a large slice of the U.S. economy, 

“We have never had a union in Wal-Mart and don’t need one now to 
represent our associates,” founder Sam Walton told readers of Wal-Mart 
World in October 1989. “We resent outsiders coming in and saying things 
which aren’t true and trying to change the Company that has meant so 
much to all of us.”! That unionism and collective bargaining represented 
far more than a mechanism for adjusting wages and grievances became 
clear from the attitude of Larry English, one of Walton’s best young mana- 
gers, when he confronted unions questioning management’s moral, pater- 
nal claim to speak and act on behalf of the work community. Of these 
organizations he said: “I hated them because they wanted to tell me how to 


Wal-Mart, John Tate, and Anti-Union America 253 


take care of my people. I don’t need someone to manage my store for me. 
Pll go to my grave believing that.”? 

Such sentiments flourished in mid-twentieth-century Arkansas, where 
trade unionism seemed a threat to a regional economy long structured 
around cheap labor, competitive enterprises, and a local elite anxious to 
preserve its social and economic hegemony. Here the fear of union organi- 
zation united the plantation owners of the Mississippi delta, the Ozark 
branch plant managers whose only competitive advantage lay in cheap 
labor, and entrepreneurs of northwest Arkansas like John Tyson, J. B. Hunt, 
and Sam Walton who saw their booming firms as but an extension of their 
paternalism and fiercely defended autonomy. Led by the delta planters, who 
remembered well the biracial uprising led by the Southern Tenant Farmers 
Union in the 1930s, Arkansas was the first state to pass a “right-to-work” 
law—in 1944—which made illegal the union-shop contract. Such right-to- 
work laws weakened existing unions because they made dues collection 
much more difficult. But their greatest impact came in the realm of political 
symbolism and plebian ideology where, throughout the South and Moun- 
tain West, they were taken as a sign of government hostility to the very 
existence of trade unionism. 

But Wal-Mart, which was and is headquartered in the Ozark town of 
Bentonville, soon expanded beyond the rural South, where the absence of 
trade unionism seemed almost natural. If the company was to take its 
southern-born paternalism, low wages, and hostility to organized labor 
beyond northwest Arkansas, Wal-Mart would have to develop a more 
sophisticated, systematic, and ostensibly legal modus operandi. And this 
required a revolution in American labor law. 


Employer Free Speech 


When in 1935 Robert Wagner drafted the famous act that bears his name, 
he made sure that under its provisions employees in any given enterprise 
had the right to select “representatives of their own choosing” who could 
speak for them in collective negotiations with the management of the firm. 
To make sure this happened, he inserted a section that defined a set of 
“unfair labor practices” for which employers, but not unions, might be 
held accountable. When conservative critics of his law, and of the whole 
New Deal tilt toward organization of the working class, complained that 
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the Wagner Act was one-sided, the New York senator replied that this was 
a “false equation.” The kind of “unfair labor practices” in which workers 
might engage—physical or verbal intimidation of their workmates, 
punched noses and nasty threats—all that had been illegal for centuries, 
since the birth of the common law itself. But when it came to economic 
coercion, and economic coercion of the sort that shouted “You're fired if 
you mess with the union,” well, that was almost exclusively an employer 
weapon, which Wagner and other labor partisans sought to proscribe.* The 
New Dealers whom President Franklin Roosevelt first appointed to the 
National Labor Relations Board (NLRB) interpreted the new Wagner Act 
so as to make the foreman and manager nonparticipants, mere bystanders, 
when the workers they supervised decided for or against forming a union. 
Indeed, the NLRB ruled that given the imbalance of power in an unorga- 
nized factory, mine, or mill, any kind of employer speech was inherently 
coercive and therefore an “unfair labor practice.”® 

Led by the National Association of Manufacturers and other employer 
organizations, most businessmen thought all this hateful, a personal insult, 
undemocratic, even socialistic. They wanted the unfettered right to talk to 
their employees, persuade them of their benevolence, and campaign against 
the unions, who seemed to deploy their money and their men with such 
potent effect. When the Republicans won the 1946 elections, it was there- 
fore just a matter of time before resentful employers got the New Deal-era 
Wagner Act fixed to their liking. Executives running factories, warehouses, 
and offices wanted to call the workers together in a big meeting and lecture 
them on why joining a union would be a bad idea. 

Sure enough, “free speech for employers” was soon enshrined in the 
new Taft-Hartley law. Particularly affected were the retail unions, which 
were making a major push in the late 1940s and early 1950s to organize 
chain supermarkets and department stores. At an educational conference 
held by the Retail Clerks in 1951, union organizers reported that “captive- 
audience speeches”—employer anti-union talks to workers who had been 
ordered to attend—were “beginning to grow by leaps and bounds” at larger 
stores, contributing to major union losses in NLRB elections. Initially, the 
Labor Board insisted that unions get equal time, on company property, if 
management held such compulsory meetings, but once the Republicans 
gained control of the NLRB after Dwight D. Eisenhower’s election, employ- 
ers got almost everything they wanted. As one of the conservative business- 
men appointed to that board put it in his confirmation hearing, referencing 


Wal-Mart, John Tate, and Anti-Union America 255 


« 


one of his successful campaigns against unionism, “ we ‘free-speeched’ 
them. .. . Now, you could say, if you like, in that instance I was a union 
buster.’”¢ 

The labor law still held that employers could not retaliate against work- 
ers who voted for a union by threatening them with firing or plant closure. 
But this doctrine became increasingly formalistic. Thus in a dispute involv- 
ing Chicopee Manufacturing, the NLRB enunciated a “prophecy doctrine” 
that permitted employers to state that voting for a union might result in a 
plant being moved. This employer advantage was further refined in the 
Mt. Ida Footwear Company case, where executives of an Arkansas-based 
shoemaker asserted that if employees signed union cards, “this can be fatal 
to a business such as Mt. Ida Footwear.” The board ruled that such threats 
could be rendered permissible if an executive “sanitized” this kind of coer- 
cive and threatening speech by merely inserting a catch-phrase like “we are 
here to stay,” which was the stratagem of Mt. Ida management. Meanwhile, 
in two rulings from the early 1950s the NLRB transformed employer free 
speech into an even more powerful managerial weapon. In Livingston Shirt, 
the board ruled that an employer “does not commit an unfair labor practice 
if he makes a pre-election speech on company time and premises and then 
denies the union’s request for an opportunity to reply”; and in Esquire 
employers won the right to threaten that a pro-union vote would generate 
lengthy legal proceedings instead of the collective bargaining mandated by 
the original Wagner Act.’ 


John Tate and His America 


Enter John Tate, the man who would sharpen these legal tools, stock them 
in Wal-Mart’s arsenal, and deploy them in furious combat with the unions. 
A man of Sam Walton’s generation, he was born in North Carolina in 1916, 
took a law degree from Wake Forest Law School, and became a bitter foe 
of trade unionism, all before he enlisted in the army. Tate acquired his 
bitter hostility to unionism in the labor wars of the late 1930s, when he 
crossed through a union picket line thrown up around the Reynolds 
Tobacco Company in Winston-Salem, his hometown. Aside from the cat- 
calls, Tate took a blow on the head that he would never forget. “I hate 
unions with a passion,” he would later remark after he had established a 
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pioneering law firm dedicated to what in the 1950s and 1960s was a newly 
aggressive “union avoidance” stratagem.® 

Tate perfected his anti-union skills in Omaha. He landed there right 
after World War II when Nebraska and the rest of the northern plains states 
were an industrial frontier in which factories, warehouses, and packing 
sheds dotted the small-town landscape. Nebraska was a battleground state 
in which big, vigorous unions such as the Teamsters and the Packinghouse 
Workers sought to organize the firms that had just begun to flee high-cost 
Chicago, Minneapolis, and St. Louis. The ideological warfare became as 
intense as the strikes and bargaining sessions, and John Tate was right in 
the middle of the fight. In 1951 H. L. Hunt, the right-wing Texas oilman, 
paid him $10,000 a year to serve as the Omaha organizer of his Facts 
Forum, an organization that fought fluoridation of drinking water, sup- 
ported the presidential ambitions of Douglas MacArthur, and demanded 
that the House Committee on Un-American Activities hold additional 
hearings throughout the Midwest.’ 

Tate traveled in right-wing political circles that linked a militant anti- 
unionism to a libertarian rejection of the welfare state, fair employment 
legislation, and regulatory oversight on the part of the federal government. 
This put him in league with the John Birch Society and the Christian Anti- 
Communist Crusade, as well as those who organized seminars and summer 
schools where the ideas of Friedrich Hayek and Ludwig von Mises were 
celebrated. When in the early 1960s the Federal Communications Commis- 
sion sought to encourage Omaha’s television stations to air more public 
interest programming, Tate denounced “faceless government bureaucrats,” 
who thought of Midwesterners “‘as congenital incompetents who must be 
fooled and ruled by a special elite with some unspecified claim to superior 
wisdom and a lust for power.””!° 

In 1956 Tate organized the Midwest Employers Council as a vehicle 
through which he could offer legal counsel to smaller companies seeking to 
avoid unionization. Today, every major city has at least one big law firm 
that specializes in an aggressive brand of union avoidance law. When cor- 
porate executives get wind of a union effort at one of their facilities, they 
pick up the phone, sign a contract, and let the outside legal experts take 
over their labor relations until the threat is eliminated. But in the 1950s, 
still just a couple of decades since the Wagner Act had become law, almost 
all “labor lawyers” were just that, pro-union advocates whose expertise and 
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resources were often far greater than that commanded by Nebraska’s entre- 
preneurial businessmen. Unions still won a majority of all the NLRB elec- 
tions in which they participated, after which they quickly negotiated a first 
contract. Although most of the three hundred firms that paid dues to Tate’s 
MEC were family-owned manufacturing firms, some of the most bitter bat- 
tles came in the bakeries, department stores, and grocery chains, including 
their attendant warehouses, that the Teamsters and the Retail Clerks sought 
to organize. 

Tate saw himself as a crusader for “freedom” who would rally the busi- 
ness class of Omaha and Lincoln in order to turn back this union invasion. 
He urged his clients to boycott unionized printing shops and buy as many 
meat products as possible from Wilson and Company during a long and 
divisive Packinghouse Workers strike. When a local chain of grocery stores 
sought to buck a strike early in 1963, Tate called for solidarity: “We do 
hope you care enough for freedom that if you are not buying some grocer- 
ies from Shavers Stores—you might do so. Will free people like you and 
me help union coercion—or stop it—by good old honest methods of a free 
customer in a free market?” Tate sought to convince his clients that it was 
not enough to keep a union out of their shop alone; rather, a decline in 
union density and influence was essential to give businessmen a strong 
hand even if they were so unfortunate as to be stuck with an existing collec- 
tive bargaining contract."! 

But Tate was not just a propagandist. He was a pioneer in the nascent 
union avoidance industry, realizing that the fight against unionism had to 
be fought simultaneously on multiple fronts: before the NLRB and the 
courts, in the political arena, and most importantly, within the firm itself 
where Tate developed a whole repertoire of programs, techniques, and 
interventions designed to generate employee loyalty to management and 
hostility to “third-party” representation. “The issues that are most fre- 
quently cause of company-union disputes today are philosophical, not eco- 
nomic,” asserted Tate in 1960. “The battle is for the minds of employees.”” 
Backstopped by a phalanx of expert anti-labor law firms, this has become 
commonplace employer behavior in recent years, but in the 1950s and 
early 1960s it was so audacious, innovative, and, in the hands of John 
Tate, so successful that Nebraska unionists labeled the Midwest Employers 
Council, along with the John Birch Society, a “fascist trend” in the United 
States.'° 
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Tate codified for his clientele all the key anti-union tactics that Wal- 
Mart and so many other firms would later deploy. Among these are profit- 
sharing schemes designed to give employees a stake in the productivity of 
the enterprise, NLRB election delays that demoralized union advocates, a 
tough negotiating posture that leaves the workforce in limbo and without 
a contract, and aggressive efforts to decertify unions already representing 
the workforce.'* Employer “free speech” was the key element that made 
this strategy work, enabling executives to conduct compulsory meetings of 
the workforce, hold one-on-one interviews with employees, and imply— 
the courts had ruled that an outright threat would be illegal—that unionism 
would have disastrous consequences for the lives of all concerned.!° 

Tate’s combativeness was manifest in the 1959 captive audience speech 
he prepared for a warehouse employer facing a Teamster organizing drive. 
After cataloguing the union’s corruption, employment of violent thugs, and 
recent expulsion from the AFL-CIO, Tate put forward a message that would 
become standard fare for all his clients: “Remember this—no union can 
guarantee you anything! The law says that if you force us to deal with some 
outside third party—some union strangers, we have to bargain—but the 
law does not say we have to agree to a single solitary thing! If these union 
salesmen call you off of your jobs so you can’t pay your bills—the law says 
we can go right out and hire someone else to take your place. If we never 
reach an agreement with the union, we never have to hire you back! We 
are not threatening—no—and please—don’t misunderstand us. We just 
want you to understand some facts the unions usually fail to tell you.”!® 

Against this picture of chronic acrimony, Tate counterpoised a friendly 
and informal community, or as he wrote in a talk for employees of another 
business client who sought to decertify an existing union, “You can do as 
you wish. It is, thank God, a free country. I do hope—and I don’t mind 
telling you—that you vote No Union, and we can sit down together to work 
out any problems we have.””!” 

Here was encapsulated the ideology that has since become operative in 
virtually every anti-union campaign of recent decades. On the one hand, 
Tate invokes the company as a source of community, solidarity, and even 
intimacy. But he also suggests that should workers violate this organic har- 
mony by endorsing the union, management might well punish the workers 
in the most unpredictable and draconian fashion. As Kim Phillips-Fein has 
pointed out, such anti-union campaigns portrayed a vision of the world 
in which benevolent and powerful corporations would take care of their 
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employees, but only if the latter offered the owners unconditional loyalty. 
Should the workers heed the call of a sly and self-interested group of “sales- 
men’—the union organizers—then the benevolent power of the corpora- 
tion would suddenly turn sour.'® 

Tate’s reputation as an effective union fighter spread throughout the 
Midwest, especially after he founded Omaha’s largest labor relations law 
firm in 1967. Sam Walton called on him in 1972 when Wal-Mart faced 
union trouble at two stores in central Missouri. In truth, the St. Louis— 
based Retail Clerks local had not put on much of an organizing drive: it 
threw together informational picket lines at a couple of stores, but the 
union put few resources into organizing them, especially the small, thirty- 
four-employee store in Mexico, a farm town near Columbia, where Sam 
Walton had attended the state university. But Wal-Mart executives had 
made an embarrassing and illegal hash of their efforts to squash the union. 
As the NLRB would later note, Jack Shewmaker, one of Walton’s rising 
stars, had been overheard telling store manager Robert Haines that “if he 
caught any employees with union cards, he should fire them even if he had 
to hire all new employees.” Then, when Connie Kreyling, a young but 
highly competent office manager, began to talk up the union idea among 
her workmates, she had been summarily fired by Haines when she arrived 
for work on a Monday morning. The Retail Clerks took her firing to the 
NLRB. There Haines was shown to be a liar—he claimed that he had fired 
Kreyling for poor work habits rather than “protected” union activity—and 
Wal-Mart was ordered to rehire Kreyling and post in conspicuous places a 
“Notice to Employees” that asserted, “We will not discourage membership 
in or activities on behalf of Retail Store Employees’ Union, Local No. 655 
... by discharging, or in any other manner discriminating in regard to hire 
or tenure of employment of any of our employees because of their union 
activities.” 

By this point Tate had visited the store where his well-tested anti-union 
spiel, plus the judicious transfer of Haines to another store, ended once and 
for all the union buzz. However, the incident worried Walton, who asked 
Tate what could be done, especially now that his chain was rapidly putting 
stores outside the Ozarks where rural poverty and Southern mores had 
made so many clerks grateful for a job with Mr. Sam. Tate told Walton, 
“You can hire me or someone like me to hold these people down, and fight 
them the rest of your life. Or you can decide to get them on your side.” 
This was a script Tate had long rehearsed, made urgent by the legal war he 
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was then waging against the Amalgamated Clothing Workers, whose strike 
at the slacks maker Farah Manufacturing deployed one of the union move- 
ment’s earliest and most effective “corporate campaigns.” Tate later 
remembered, “I won every [NLRB] election with Willie Farah in El Paso, 
we won every court case including a Supreme Court case, but we lost the 
war.” That was because the Catholic archbishop of El Paso and the main- 
stream Protestant denominations sided with the union, prompting big 
retailers like Marshall Field’s, Wanamaker’s, and Macy’s to heed the union 
boycott and drop the Farah line, thus forcing Farah to recognize the 
union.”° 

The defeat stuck in Tate’s craw, and he was determined to apply the 
lessons at Wal-Mart. It was not enough to denounce trade unionism and 
intimidate its partisans. In addition, Wal-Mart needed a high-profile corpo- 
rate campaign of its own that would convince both employees and the 
public that the company took care of its workers. Tate therefore proposed 
that Wal-Mart expand its profit-sharing plan, codify an open door policy, 
and give the employees access to much store-level information on sales, 
profits, and inventory shrinkage (chiefly employee theft and shoplifting). 
“Saying ‘we care’ isn’t enough,” Tate told a meeting of assembled store 
managers early in 1973. “If we can prove we care, then our people will 
care,” adding that employees who feel a vested interest in the company 
won't be as likely to steal or shirk their duties.”! 

Sam Walton and his publicists would later attribute much of the 
impulse for this idea to his wife, Helen, who told her husband that unless 
the clerks and cashiers “were on board, the top people might not last long 
either.””? But Wal-Mart’s profit-sharing retirement plan also accorded with 
John Tate’s ultraconservative vision of how workers could be made loyal to 
their employer. In the early 1970s almost all policymakers, corporate bene- 
fit managers, and trade unionists considered the very idea of such a stock- 
purchase scheme economically problematic and ideologically retrograde. 
Instead, most companies, unionized or not, offered their employees 
defined-benefit pension plans, which paid out a fixed monthly stipend at 
retirement, based on their salary and years of service. Social Security was a 
fixed-benefit plan, which the Nixon administration had just strengthened 
by indexing it to inflation. In 1974 came the Employee Retirement Income 
Security Act, designed to regulate private pension plans in order to make 
them a secure counterpart to Social Security. The individually controlled 
private retirement account—today ubiquitous as the 401(k)—would not 
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come into legal existence until 1978 and did not become widely used until 
the mid-1980s.”? 

Profit-sharing plans were not unknown in the early 1970s, but they 
carried a distinctly right-wing inflection, especially when they substituted 
themselves for a traditional pension. In an era when security—national, 
social, union—was much valued, profit-sharing schemes shifted risk to the 
employee and linked his or her fortunes directly and exclusively to that of 
the firm for which he or she labored. In the 1960s Tate put together a 
number of such schemes for undercapitalized Nebraska firms determined 
to keep out the union, but on the cheap.** One of the most famous plans, 
with which John Tate must have been familiar, was that of Sears, Roebuck, 
then the greatest retailer in the land. With most of its assets invested in 
Sears stock, the plan paid out at least 10 percent of all profits, with long- 
service employees, largely male, enjoying the largest corporate contribu- 
tions. Everyone watched the stock price, which Sears posted daily at every 
store and warehouse. The investment plan generated a sense of shared pur- 
pose and community; in the words of one executive, it was “the central 
unifying symbol around which the entire organization revolved.” The plan 
and the ideology it embodied proved a bulwark against efforts by the Retail 
Clerks and the Teamsters to organize the company in the 1950s and early 
1960s.”° 

Wal-Mart’s scheme was a discount version of the Sears plan. It was not 
actually a profit-sharing plan per se. Rather, the company contributed 
about 6 percent of an employee’s earnings to the plan dependent on the 
degree to which Wal-Mart hit certain predetermined earnings and profit 
targets. It required one year of service to kick in and required seven years 
to fully vest. By the turn of the millennium the corporate contribution had 
dropped to about 4 percent as Wal-Mart growth slowed. Thus only one 
Wal-Mart associate out of fifty ever accumulated $50,000 in stock.”¢ Still, 
for those employees who remained with the company during the 1970s and 
1980s, when the stock price soared, the profit-sharing plan reaped huge 
dividends. In 1990 Wal-Mart World bragged that ninety-three associates 
had retired in the past year with more than $100,000 in each of their 
accounts.?’ 

But as Tate understood, the most important impact of the profit- 
sharing scheme was ideological, linking the employees to the fate of the 
company, but also justifying the self-exploitation that was integral to the 
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Wal-Mart culture. “Store associates are willing to work long years for mod- 
est pay and slim wage hikes,” marveled Discount Store News, “content on 
knowing they will hold small fortunes in Wal-Mart stock upon retire- 
ment.” A company profit-sharing executive put it even more pointedly in 
1990: “Your profit sharing account balance will depend upon how well you 
and every associate in our company does his or her job. There is no place 
for coasters or people just half-way doing their jobs—just as there is no 
place for shrinkage or other needless expenses. People who don’t do their 
jobs take dollars out of your profit sharing just as theft and other factors 
that cause shrinkage in our company reduce profits and profit sharing.” 


Using the Big Stick 


Profit sharing was never going to be enough to keep Wal-Mart union free, 
so a stick always accompanied the carrots corporate management offered its 
“associates.” When the Teamsters launched organizing drives at company 
distribution centers in both Bentonville and Searcy, Arkansas, in the early 
1980s, Sam Walton responded with a combination of personal contrition 
and adroit institutional concessions, backstopped, of course, by an unre- 
lenting, hard-nosed determination to rid the company of those workers 
whose union sentiment was not assuaged by company paternalism. “You'd 
think I’d learn, wouldn’t you?” he asked the Searcy workers, shaking his 
head and apologizing for letting conditions get so bad. He asked for another 
chance: he’d accommodate worker grievances by making work shifts more 
predictable, cutting down on the overtime, and bringing conditions at 
Searcy in line with those at better-off Bentonville, where workers had just 
voted down the union. But Walton may have gone to the well one time to 
often with these blue collar men. The Teamsters seemed close to having 
the critical mass they need to win. Perhaps 300 out of 415 workers at the 
distribution center had signed cards asking the union to represent them.*° 
Wal-Mart executives therefore turned to the stick. An NLRB election 
was scheduled for February 1982, a month that remained in the ominous 
shadow cast by Ronald Reagan’s destruction of the Professional Air Traffic 
Controllers Organization the previous August. When Walton and his 
brother Bud flew down to Searcy just before the election, the company 
founder assembled the workers to tell them he’d strip them of their profit 
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sharing if they voted for the union. Walton told them he had 500 job appli- 
cations on file, some from the evangelical, anti-union students at nearby 
Harding College. When one of the warehousemen asked Walton why they 
were getting paid $1.50 less an hour than those in a newly opened Texas 
facility, Sam replied forthrightly, “I can hire you for less in Arkansas.”*! 
And Walton offered his employees a threat that was then and is now an 
explicit violation of the labor law. “He told us that if the union got in, 
the warehouse would be closed,” one of the workers recalled for Walton 
biographer Bob Ortega. “He said people could vote anyway they wanted, 
but he’d close her right up.” 

Meanwhile, John Tate stirred the pot with a propaganda barrage that 
has since become a classic in the anti-union arsenal. Workers want justice, 
but not divisiveness. They seek harmony and cooperation, as well as dignity 
at work. They organize for a voice on the job, not a strike that puts them 
outside on the picket lines. Anti-union strategists like Tate had long been 
well aware of these social and psychological needs and how to turn them 
against the union impulse, promising violence, division, conflict, and an 
immediate strike if workers cast their lot with the union. Workers arriving 
at the Searcy distribution center one morning found Tate’s rendition of 
this anti-union stratagem in the form of a ninety-foot-long bulletin board, 
covered with four decades worth of newspaper clippings describing every 
Teamster strike, violent incident, and allegation of criminality that Tate’s 
researchers had been able to piece together. It was headlined “Walk the 90- 
Foot Wall of Teamster Shame,” recalled Ronald Heath, who ran the organ- 
izing campaign for the Teamsters’ local in Little Rock.** 

Not unexpectedly, the Teamsters lost the election, after which Walton 
gloated in the company magazine, Wal-Mart World, “our good associates 
at our Searcy distribution center rejected the union by an overwhelming 
margin of over three to one. Bless them all. ... We will never need a union 
in Wal-Mart if we work with and for one another and keep listening to 
each other.’’** It was a decisive, even a historic defeat. The Teamsters 
failed to contest the election and the hard-core unionists were soon eased 
out of the Searcy distribution center. The Arkansas labor movement, the 
Teamsters included, never renewed the struggle. That in turn sent a signal 
to the AFL-CIO in Washington that for the moment at least, Wal-Mart 
was too difficult to tackle and that company employees, in both the distri- 
bution centers and the stores, were too satisfied, complacent, or fearful 
to organize.* 
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Wal-Mart’s militant anti-unionism seemed but a peculiarity of the rural 
South because, until the mid-1980s, Wal-Mart largely avoided putting its 
stores or distribution centers in metropolitan America. This was where 
trade unions had their greatest strength, in an archipelago of cities and 
suburbs that stretched from Boston to the District of Columbia, from New 
York to Minneapolis, and from Seattle to San Diego. In Missouri, for exam- 
ple, where trade unionists were strong enough to defeat a “right-to-work” 
referendum in 1978, Wal-Mart built scores of stores, but all were in small 
towns or in the exurban ring that skirted such union strongholds as St. 
Louis and Kansas City.*° And this was the Wal-Mart pattern in other border 
or midwestern states: for more than a quarter century the company put its 
stores and its distribution centers largely beyond the easy reach of union 
influence. At the same time, trade unionism generally encountered an 
increasingly hostile political and social environment, first sent reeling by 
the deindustrialization of the old union strongholds and then slapped hard 
by Ronald Reagan and a generation of increasingly aggressive Republicans 
who saw the unions as a bar to U.S. international competitiveness and a 
financial prop for the Democrats. 

Thus John Tate could brag in 1990 that Wal-Mart had not faced a single 
union petition for an NLRB election in almost a decade. But the battle was 
about to be joined. Tate quit his Omaha law firm to become an executive 
vice president and a member of the Wal-Mart Board of Directors in 1987, 
certainly an indication of the confidence in which Sam Walton held the 
union fighter. He retired in the mid-1990s, but Wal-Mart would continue 
to make use of his services, and showcase his sentiments, well into the new 
century, when many of the anti-union techniques and strategies he had 
developed decades before would form a rampart against a new wave of 
labor organizing. 

Wal-Mart needed to be tough because the once-rural retailer was now 
putting its stores in states and regions that had long been friendly hosts to 
a vigorous trade union tradition. It was as if Lee’s Army was once again 
moving across the Potomac and into Yankee territory. By the early 1990s 
the company had stores in Wisconsin, Minnesota, Michigan, Ohio, Penn- 
sylvania, and California. Here it encountered the United Food and Com- 
mercial Workers (UFCW), a union of 1.3 million members that had 
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organized supermarket chains that sold just over half of all groceries 
Americans bought. Union wages in this industry never approached those 
once paid in the muscular core of the old manufacturing economy, but 
they were enough to sustain a modest, recognizably middle-class standard 
of living. Most surveys put labor costs in the unionized grocery stores at 
about 30 percent above those paid by Wal-Mart. Wages were indeed 
higher, but the big, qualitative difference between Wal-Mart and its 
unionized competitors came in terms of those elements of the paycheck 
that made a real career possible: a full-time job, a defined-benefit pension, 
adequate family health insurance, and a seniority system that facilitated a 
worker’s steady progression through a series of higher paying and more 
responsible jobs.°’ 

The UFCW effort to organize Wal-Mart in the late 1990s and during 
the first years of the new century was therefore essentially a defensive one. 
Union organizing victories at a handful of scattered sites throughout the 
Wal-Mart empire were unlikely to result in anything that looked like 
effective collective bargaining. But the union hoped that the publicity gen- 
erated by the campaign would force Wal-Mart to raise wages, improve its 
health insurance, and encourage the growth of union-community collab- 
orations against the giant retailer. Even more important, the UFCW 
wanted to demonstrate that Wal-Mart’s violation of the labor law was so 
widespread and so systematic that the NLRB should impose an “extraor- 
dinary nationwide remedy” against the company. In almost all unfair 
labor practice complaints issued by the board, the sanctions applied are 
narrowly local. But if an employer is caught using the same illegal tactics 
in various places, the NLRB can impose nationwide penalties, which if 
enforced in the federal courts can have a real impact on the way the com- 
pany conducts its anti-union campaign. So the UFCW barraged the NLRB 
with allegations of unfair labor practices against Wal-Mart and it seemed 
just possible that the labor board might slap Wal-Mart with a serious 
company-wide penalty that would have personally fined Wal-Mart store 
managers themselves $10,000 for willful violations of the labor law. But 
Wal-Mart circumvented the entire process by appealing straight to the 
newly installed Bush administration. Just days before Wal-Mart was set to 
argue its case, in April 2001, Leonard Page, the union-friendly general 
counsel for the NLRB, took a phone call from the White House. Page held 
but a recess appointment, so he could be dismissed by the president at 
any time. And he was: he had thirty-six hours to clear out his office. Not 
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unexpectedly, Page’s more conservative successor decided against bringing 
a national complaint against Wal-Mart.** 

Such overt help from a friendly administration was actually quite rare, 
for when it came to trade unionism, Wal-Mart and other firms seeking to 
stanch the threat from organized labor had the organizational and legal 
resources to fight on their own. They deployed multiple and overlapping 
lines of defense, like the intersecting lines of cannon fire that protected a 
well-constructed fortress. By the time the UFCW began its effort to orga- 
nize Wal-Mart in the late 1990s, union avoidance strategies, at Wal-Mart 
and other corporations, had been well advanced since the days when John 
Tate and Sam Walton browbeat the Searcy warehousemen. An entire anti- 
union industry had grown up in the United States since the 1970s when the 
lawyers and consultants who orchestrated such work were thought to be 
just a step or two above ambulance chasers and bail bondsmen. But Ronald 
Reagan’s celebration of the free market and the entrepreneur during his 
White House years legitimized an ideological and operational hostility to 
organized labor at just the moment when sharper competition at home and 
abroad had convinced many businessmen that the unionized workplace 
was both too expensive and too inflexible. So a flourishing set of consul- 
tants, law firms, personnel psychologists, and strike management firms ped- 
dled their services during an era when it was finally possible, in the North 
and West as well as the rural South, to promote what one consultant called 
the “morality of a union-free environment.” 

Most companies outsource this dirty work. When executives get wind 
of a union organizing drive or some other indication of discontent, they 
hire an anti-union law firm to run, for all practical purposes, corporate 
personnel relations until the threat has passed. At a cost that often reaches 
several million dollars for a few months’ work, these union busters deploy 
a well-tested set of stratagems to ensure that their new client is kept union 
free.“° First, the lower-level supervisory staff is assembled and told that they 
are hereby drafted into the anti-union effort: any equivocation or desertion 
will result in instant dismissal, if only because these “managers” have no 
protection under existing interpretations of U.S. labor law. Then comes a 
barrage of leaflets, videos, personnel shifts, and meetings with individual 
employees, often climaxed with an on-site visit by top corporate executives. 
Captive audience assemblies become more frequent and more intimidating 
as the presumptive date of the NLRB election draws near. Should the union 
manage to eke out an election victory, then another round of delay and 


Wal-Mart, John Tate, and Anti-Union America 267 


resistance begins, often continued by the same law firm which orchestrated 
the anti-union campaign in the first place. It’s expensive but highly effec- 
tive: union organizing efforts using traditional labor law procedures have 
virtually ground to a halt in the United States. Only about one union cam- 
paign in twenty ends with a signed collective bargaining contract."! 


How Wal-Mart Wins 


Wal-Mart does all this and more, in-house, with its own people taking on 
the key tasks, and thus making all the techniques and stratagems developed 
by the union avoidance experts an integral, organic part of the Wal-Mart 
culture. This begins with a forthright assertion that Wal-Mart is anti-union, 
codified for Wal-Mart managers in training manuals such as one entitled A 
Manager’s Toolbox to Remaining Union Free. As Wal-Mart came under high 
levels of scrutiny in the 1990s, the company ritually announced, “We are 
not anti-union; we are pro-associate.”” But company manuals for store 
and distribution center managers were otherwise far more explicit: “Staying 
union free is a full-time commitment,” announced a 1991 version of a 
distribution center training manual designed to tutor and energize first-line 
managers in a region, central Indiana, where unionism had been histori- 
cally robust. “No one in management is immune from carrying his or her 
‘own weight’. . . from the Chairperson of the ‘Board’ down to the front- 
line manager. . . . The entire management staff should fully comprehend 
and appreciate exactly what is expected of their individual efforts to meet 
the union free objective.”* 

Wal-Mart’s Tom Coughlin, who in 2000 was number two in the corpo- 
rate hierarchy, adopted the iron fist inside the velvet glove approach. In the 
1980s Coughlin had been tutored by John Tate and a decade later he led 
the company effort to defeat the UFCW. He was uncompromising; “These 
union issues are going to get worse,” he told a Bentonville staff meeting in 
March 2000, so managers should quickly identify the most “fertile ground 
for unions” among the Wal-Mart associates, and immediately report back 
to Bentonville. Then the regional vice presidents and district managers 
must ensure that all labor relations directives are “executed 100%! There is 
no room or tolerance for slippage.” 

For Coughlin and all other Wal-Mart managers, unions were always 
referred to as “third-party representatives.” This was a worldview driven 
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home during a new employee’s very first day on the payroll. A Wal-Mart 
training video, You’ve Picked a Great Place to Work!, makes the point with 
high effectiveness. Through a conversation among a human resources man- 
ager; two newly hired workers, one of whom was a former union member; 
and two current workers, of whom one also previously belonged to a union, 
the video pounds home Wal-Mart’s disdain for trade unionism and the 
terrible consequences that befall workers and businesses that succumb to 
union blandishments. In just twenty-seven minutes the video encapsulates 
a generation of right-wing imagery and propaganda designed to demonize 
and marginalize the trade union idea. Absent is any denunciation of unions 
as Communist or radical; rather they are portrayed as essentially corrupt 
and parasitical institutions, marginal businesses—not unlike pawnbrokers 
or payday lenders—which are primarily concerned with the dues income 
generated by any set of naive workers seduced by their promises.** 

Wal-Mart’s video portrays the unions as “political,” spending dues 
money on campaigns for candidates that workers “don’t even vote for,” 
and “to pay union bigwigs and their lawyers.” And the “politics” extends 
to the internal life of the workplace itself: work rules base promotions on 
“seniority or union politics,” rather than merit; union procedures prohibit 
members from communicating directly with management and require 
workers “to go to your union steward,” who will relay the message to man- 
agement only “if he likes what you say.” And most importantly, the union 
is ineffective or worse. Strikes—frequent, violent, and divisive—are certain 
to be lost, likewise “every benefit . . . could go on the negotiating table” 
and “unions will negotiate just about anything to get the right to have dues 
deducted from your paychecks.” The video concludes with a newly minted 
Wal-Mart associate speaking directly into the camera. He asserts: “All of us 
every day, we see how our management listens and cares... . We see how 
many chances there are to move. There’s no way we’d want a union to 
come in.” 

There’s a racial subtext to this propaganda as well. The two most force- 
ful and self-confident anti-unionists in the video are African Americans. 
The human resources manager who occupies the central role in the video 
is an attractive black women in her forties, who embodies the mature and 
kindly spirit of Mr. Sam. One of the former unionists, now a Wal-Mart 
associate who tells tales of union mendacity, is an African American man. 
And one of the naive new hires, initially favorable to the union idea, is a 
young white man. That all of this completely inverts America’s alignments 
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on race, gender, and unionism is obvious and not lost on Wal-Mart, which 
has populated the executive ranks in its “People” division with numerous 
high-profile Latinos and African Americans. 

Such indoctrination is hardly enough, so Wal-Mart keeps a close watch 
on what its workers think about their job, their boss, the company, and 
themselves. The “employee attitude survey” has long been a staple of the 
non-union workplace. Sears had perfected the system in the 1950s, when it 
employed skilled social scientists to identify patterns of discontent, and the 
employees who were most disloyal, before such sentiment could metastasize 
into a spreading union cancer.*° Wal-Mart adopted a down-home 
approach, but hardly less effective. In the early 1970s Wal-Mart took the 
pulse of its workers by hosting an annual “grassroots” meeting for selected 
associates, during which top management heard complaints and exchanged 
ideas. Meetings were eventually held in every store. By 1994 they were 
replaced, in all but name, by a sixty-eight-question survey that dissected 
employee morale according to job, gender, ethnicity, age, length of service, 
and hours of work. The top five problems uncovered by the survey were 
always inadequate pay, the cost of health insurance, management favorit- 
ism, poor training, and the company policy that forced employees to relo- 
cate if they wanted a promotion into management ranks.” 

Bentonville’s computers also manipulated the data to generate some- 
thing Wal-Mart called a “UPI,” which originally stood for Union Probabil- 
ity Index, later renamed Unaddressed People Issues. About 20 percent of 
all Wal-Mart stores, most located outside the South, generate a UPI high 
enough to signal low morale, and therefore require the attention of com- 
pany executives whose job it is to keep unionism at bay. “Maintaining high 
morale in a facility is crucial to remaining union free,” is the way Wal- 
Mart’s Pipeline, its intranet for store managers, put it in a confidential mes- 
sage to all store managers. “If a union organizer approaches an associate in 
a facility with low morale, the associate may believe the organizer’s ‘sales 
pitch.’”’4* Store managers who presided over a facility with a high UPI are 
vulnerable to transfer or demotion. 

Indeed, Wal-Mart’s own store managers and assistant managers are both 
the frontline troops and potential traitors in the battle against the unions. 
Like foremen in the factories and supervisors in the office, they are men 
and women in the middle, required to “execute 100 percent” the directives 
that come from above, but also tasked with the creation of a productive 
and harmonious workplace. Although they may be intensely hostile to 
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“outside” union organizers, managers and assistant managers are enmeshed 
within a world of friendships and relationships that makes them unreliable 
union fighters. Thus, Brent Rummage, a former youth minister with the 
Church of God, who had been admitted to the Wal-Mart management 
training program, was supposed to report any union talk to his store man- 
ager. But when his own mother, who worked in the same Hillview, Ken- 
tucky, store to which he was assigned, ventured that unions might not be 
so bad, Rummage balked. “I wasn’t going to report my mother,” Rummage 
told a reporter. Likewise, Stan Fortune was managing a Wal-Mart in Weath- 
erford, Texas, when his boss instructed him to fire an employee suspected 
of talking to the union. “I told him ‘?m not firing him,’” Fortune later 
recalled. “That’s illegal.’ . . . He got in my face and said ‘You fire him or 
I'm going to fire you.’” A week later Fortune was gone.” Both Rummage 
and Fortune were later hired by the UFCW as part of the union’s organizing 
drive at Wal-Mart. 

Almost as troublesome to the company were those managers who took 
their hostility to unionism all too personally. In the late 1990s and early 
years of the twenty-first century, Wal-Mart faced hundreds of unfair labor 
practice charges filed by the UFCW and other unions. They were expensive, 
time consuming, and sometimes embarrassing to litigate, so Wal-Mart tried 
to teach lower-level managers to walk a fine line between militant but legal 
anti-unionism and those tactics that would generate an NLRB charge. This 
was the TIPS program, spelled out in Wal-Mart’s Manager’s Toolbox to 
Remaining Union Free: “Know your TIPS. As long as you do not Threaten, 
Interrogate, Promise, or Spy on your associates, Wal-Mart, through your 
efforts, will be able to share its views on unionization in an open, honest 
and legal manner.”*° Naturally, it proved impossible to adhere to such 
admonitions in practice. How could managers warn workers of the union 
danger if they did not implicitly threaten them on the one hand and prom- 
ise a better future, either individually or collectively, on the other? And how 
were managers to know when they should pick up the Wal-Mart “union 
hotline” to Bentonville, unless they interrogated or spied on those who 
worked for them? 

Thus trade unions lodged 288 unfair labor practice charges against Wal- 
Mart between 1998 and 2003. These included 41 charges claiming improper 
firings, 44 instances in which employees were threatened if they joined a 
union, 59 charges involving improper surveillance, and another 59 asserting 
that Wal-Mart illegally interrogated its associates to determine their views 
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on sensitive labor-related issues. In all, 94 of these complaints were weighty 
enough to generate a formal NLRB complain against the corporation.*! 

When the union hotline did ring in Bentonville, Wal-Mart immediately 
put key members of its “labor team” on a corporate jet and dispatched 
them to the troubled store. At the height of the UFCW organizing cam- 
paign, about twenty midlevel Wal-Mart executives were assigned to this 
corporate office. Although some had a law degree, their function was not 
litigation. Instead, the labor team devoted itself exclusively to the “educa- 
tion” of store management and the associates who might have sparked the 
union drive or become subject to its siren song. Until the union drive was 
defeated, the labor team’s skilled operatives sidelined local management 
and effectively took over the store, orchestrating the anti-union effort so as 
to stay on legally justifiable terrain. As a manager in Colorado told Human 
Rights Watch, “We have a union activity hotline. If you hear associates, you 
don’t confront them. You or the store manager calls the hotline. Then 
higher-up management takes care of it.””*? 


Blitzkrieg at Kingman 


The labor team was extremely active during the first years of the twenty- 
first century when the UFCW organizing campaign was at its height. Typi- 
cal was its intervention in a Wal-Mart store in Kingman, Arizona, where a 
group of young blue collar workers in the Tire and Lube Express (TLE) 
department got in touch with the UFCW, which on August 28, 2000, filed 
a petition with the nearby Phoenix office of the NLRB to represent as many 
as eighteen automotive service technicians.*> The reaction from Wal-Mart 
top management was immediate, and little short of overwhelming. Within 
twenty-four hours more than twenty outside managers flooded the store, 
some to keep tabs on the mood of the associates via the Wal-Mart CBWA 
system, or “Coaching by Walking Around’; others to help out with the 
time-consuming annual inventory while the regular staff watched anti- 
union videos and attended near-daily captive audience meetings. At the 
TLE, Wal-Mart replaced the manager with a high-level personnel executive, 
untutored in changing oil or tires, but well versed in the corporation’s 
union avoidance program. Wal-Mart’s Loss Prevention department, the 
internal corporate police, got busy as well, training a new set of cameras on 
work areas in the tire and lube shop. “I had so many bosses around me, I 
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couldn’t believe it,” remembered Larry Adams, a union supporter who 
worked in the TLE at that time. “They weren’t there to help me. They were 
there to bug me. It was very intimidating.”* 

The key labor team figures who flew in from Bentonville were Vicky 
Dodson, a thirteen-year veteran in Wal-Mart’s People division, and Kirk 
Williams, a young law school graduate from Chicago whom Wal-Mart had 
hired just a few months before. Dodson was a pro, a forceful and control- 
ling “pistol,” remembered one of the assistant managers who came under 
her authority; she was “an intelligent, articulate, sophisticated individual” 
in the more judicious words of an NLRB administrative law judge.® Wil- 
liams, who had worked his way through Kent State as a Wal-Mart assistant 
store manager, including a stint in Loss Prevention, was a coldly ambitious 
functionary who would soon spend enormous amounts of time on the cor- 
porate jet putting out union fires throughout the company’s retail empire.*° 
Most people in the store, management and worker alike, called the Benton- 
ville labor team the “union busters,” or the “Nazi SS.” Not unexpectedly, 
Dodson and Williams were contemptuous of the existing store manage- 
ment, whose maladroit handing of layoffs and scheduling issues they 
blamed for precipitating the union uprising. “They took us out of the store 
for a couple of days,” remembered assistant manager Tony Kuc, “took us 
to a hotel, telling us how to handle the union, how to stop them from 
coming in... what to say, what not to say.” Within a few weeks the store 
manager had been transferred and demoted, his two assistant managers 
marked for dismissal, and the TLE district manager fired outright. 

Within less than a week Dodson and her confederates met with 95 
percent of all workers eligible to participate in the NLRB certification 
vote. Meanwhile, the labor team held daily meetings at 8 a.m. with all the 
salaried managers, as well as the hourly department heads, who they said 
were part of the store “management” and therefore ineligible to take part 
in an NLRB certification election. ““We were basically spies, spies for the 
store, spies for the company,” remembered a disenchanted associate. “We 
had to run our departments, do everything normally, and then be spies 
for them. The stress level was so high.’’>* Unionists complained, at King- 
man and elsewhere, that “Wal-Mart has tricked hourly department man- 
agers into thinking they were part of the management team and therefore 
obligated to report any signs of union activity,” even though the NLRB 
ruled repeatedly against the company on the status of these hourly 
employees. Observed Michael Leonard, a UFCW official, “Wal-Mart’s 


Wal-Mart, John Tate, and Anti-Union America 273 


M.O. is to test the limits of the law, and to only change its prepackaged 
anti-union program when it is forced to.” 

The labor team screened one of five different anti-union videos every 
day. Wal-Mart Under Attack was a lurid depiction of union thuggishness 
and disruption directed toward a company that was portrayed as merely 
trying to provide inexpensive goods for ordinary working people. Sign Now, 
Pay Later urged Wal-Mart workers to resist the siren song of the union 
organizers, who would do and say anything to win another signature on a 
union card, all the while ensnaring the hapless retail worker in a world of 
burdensome dues and serf-like subservience to an alien, boss-ridden orga- 
nization. These videos, always followed by a question-and-answer session 
with a member of the labor team, were highly effective. A worker later 
interviewed by Human Rights Watch remembered: “I actually had fears 
after seeing videos of Molotov cocktails and rocks, pelting rock, hurling 
bottles.” Another said, “After those meetings, minds started changing” as 
one-time union supporters turned against the UFCW. 

Dodson, Williams, and regional executives from the Southwest stayed 
in Kingman for two solid months. This was the period during which the 
local NLRB held hearings to determine the size and composition of the TLE 
unit and in which both the UFCW and the Wal-Mart labor team marshaled 
their forces for the certification election itself. In minutely detailed reports 
back to Bentonville, labor team members described every instance of possi- 
ble union talk, every wavering worker, and every meeting. Dodson kept 
track of the workers who wore union pins and the ones who took them off, 
what comments were made at the captive meetings, and the degree of union 
sentiment in various departments of the store. The labor team authorized 
raises for 85 percent of all workers, fixed the TLE cooling system, and 
repaired other equipment in that same department.*! On October 9 Tom 
Coughlin jetted into Kingman to tell a group of TLE workers that the Wal- 
Mart “Open Door,” not the UFCW, was the solution to their problems. 
“If you have any questions or problems,” Coughlin told his grease-stained 
listeners, “don’t hesitate to call me, and I will get you some results. I can 
override anybody.” 

Given all this, it is hardly surprising that the UFCW organizing drive 
collapsed in inglorious defeat. Although the Labor Board ruled that the TLE 
was an appropriate bargaining unit, the union lost key supporters there 
within weeks of the labor team’s arrival in town. Union partisans had virtu- 
ally no opportunity to counter the propaganda barrage unleashed by the 
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company. If they sought the telephone number of undecided associates, 
this violated Wal-Mart’s “no solicitation” rule; if they distributed leaflets in 
the parking lot or break room in the store, managers immediately called 
Loss Prevention and then patrolled the facility to pick up any stray litera- 
ture. And when UFCW organizers made evening house calls, Wal-Mart 
denounced this tactic as harassment and intimidation. So on October 24, 
UFCW lawyers filed a broad set of unfair labor practice complaints against 
Wal-Mart, thus postponing indefinitely the NLRB election scheduled for 
just a few days later. Working life for the remaining pro-union people in 
the Kingman store became increasingly intolerable. Within little more than 
a year virtually all would be fired, be forced to quit, or simply leave in 
disgust. 

The Labor Board eventually ruled, at Kingman and elsewhere, that Wal- 
Mart had systematically harassed and spied on numerous workers, that it 
had threatened employees with a loss of benefits and raises if they sup- 
ported the union, and that the company had fired outright key labor parti- 
sans. But none of this had any real impact on Wal-Mart’s anti-union 
operation, if only because the penalties were so trivial: a few thousand dol- 
lars in back pay for a few unjustly fired employees, plus a formal notice 
briefly posted in the break room pledging to obey the labor law. In its 
authoritative report on Wal-Mart, Discounting Rights: Wal-Mart’s Violation 
of U.S. Workers’ Rights to Freedom of Association, Human Rights Watch 
concluded that the company “has translated its hostility towards union 
formation into an unabashed, sophisticated, and aggressive strategy to 
derail worker organizing at its US stores that violates workers’ internation- 
ally recognized right to freedom of association.” 

True enough, but John Tate deserves the last word. When in September 
2004 Tom Coughlin introduced the eighty-seven-year-old union fighter to 
a large meeting of store managers and other Wal-Mart executives assembled 
in Dallas, Tate was in a valedictory, yet triumphant mood. The UFCW, 
decisively beaten in every store where it had managed to rear its head, had 
laid off its key organizers and abandoned any concerted effort to unionize 
Wal-Mart. “Most of you know that my chief interest has had to do with 
unions,” Tate told the expectant crowd in a short speech captured on video. 
And then he hoarsely, but with calculated diction, asserted his credo, 
“Labor unions are nothing but blood-sucking parasites living off the pro- 
ductive labor of people who work for a living!” In a flash, hundreds of Wal- 
Mart managers jumped to their feet, cheering, shouting, and hooting. Fifty 


Wal-Mart, John Tate, and Anti-Union America 275 


years ago union labor represented more than a third of the private sector 
workforce, Tate reminded his audience. “I am part of the reason that today 
they represent nine percent,” he said to another standing ovation. “Sam 
would have been proud of you for that!” he added, to more sustained 
cheering. “The battle isn’t yet won. I want to conclude by challenging you 
to reduce that percentage. You can do it and at the same time insure your 
own future.’ 


“All Deals Are Off”: The Dunlop 
Commission and Employer Opposition 
to Labor Law Reform 


John Logan 


Congressional failure to enact the Employee Free Choice Act (EFCA) dur- 
ing the early years of the Obama presidency has demonstrated, yet again, 
that employer opposition is the greatest obstacle to the modernization of 
labor law. For the nation’s major management associations, labor law 
reform is a life-and-death issue: nothing is more important than defeating 
revisions to the National Labor Relations Act (NLRA) intended to 
strengthen organizing and bargaining rights. The U.S. Chamber of Com- 
merce, for example, described its campaign against EFCA as a “firestorm 
bordering on Armageddon.” In this respect, the campaign was a virtual 
replay of every attempt at labor law reform under Democratic presidents 
and Congresses since the Johnson administration. On each occasion, no- 
holds-barred employer opposition has undermined labor’s effort to reform 
the law. 

Prior to the Obama administration, the last effort to revise the NLRA 
took place early in the presidency of Bill Clinton when the Democrats held 
majorities in both houses of Congress. The Clinton administration had 
offered employers policies intended to encourage employee involvement 
and alternative dispute resolution in exchange for reform of organizing 
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and bargaining rights. But nothing was important enough for the business 
community to trade in return for greater legal protection for workers seek- 
ing to form a trade union. After the sweeping Republican victories in the 
1994 midterm elections, “all deals were off” and the administration’s 
attempts at reform ended in defeat and disarray, a consistent theme in labor 
law campaigns of the past half century. 


Origins of the Dunlop Commission 


With the election of Bill Clinton in November 1992, labor law reform was 
once again on the legislative agenda. Clinton’s victory provided labor an 
unexpected second chance to revise the NLRA after its narrow failure to do 
so under the Carter administration in 1978, when a five-week Republican 
filibuster finally killed a bill designed to facilitate organizing. Throughout 
the 1980s and early 1990s, hostile Republican administrations thwarted 
labor’s legislative agenda. That changed with Bill Clinton’s victory. During 
the presidential campaign, Clinton had announced his support for a bill 
outlawing permanent replacement workers, but he never got the opportu- 
nity to sign the striker replacement bill into law—an all-out employer cam- 
paign and then a Republican filibuster in the Senate defeated it in July 
1994.” 

But that battle did not stymie an even more ambitious effort to progres- 
sively reform the national labor law. In March 1993, Clinton’s secretary of 
commerce, Ron Brown, and secretary of labor, Robert Reich, announced 
the formation of the Commission on the Future of Worker-Management 
Relations (or the Dunlop Commission). Reich wanted to transform work- 
place relations, move away from the adversarial model, and facilitate the 
diffusion of productivity-enhancing innovations—the “operative princi- 
ple” behind the Dunlop Commission—in order to enable American firms 
to compete more effectively with their German and Japanese counterparts 
in an increasingly global economy. He believed that in the 90 percent of 
private sector workplaces where unions did not exist, and were not likely 
to do so for the near future, some form of works council or employee 
committee arrangement independent of collective bargaining was essential. 
Employee involvement was necessary if firms were to develop cooperative 
human resource strategies that took full advantage of workers’ skills, 
empowered frontline workers, embraced win-win strategies, and created 
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and maintained high-skill, high-wage jobs. The “jury was still out,” Reich 
believed, on whether unions and collective bargaining would make the 
high-performance model work in practice.’ 

At the launch of the blue-ribbon presidential commission—whose ten 
members included former secretaries of labor and commerce and a nonpar- 
tisan group from business, labor, and academia—Brown announced that 
“labor and management must become . . . advocates for an entirely new 
way for American firms to compete and win in the global marketplace.”* 
The commission’s “mission statement” was to investigate the state of work- 
place relations and offer recommendations in three areas: First, what new 
methods should be encouraged to enhance productivity through labor- 
management cooperation and employee participation? Second, what 
changes should be made in the law and practices of collective bargaining to 
enhance cooperative behavior, improve productivity, and reduce conflict 
and delay? Third, what should be done to increase the resolution of work- 
place problems by the parties themselves, rather than through recourse to 
state and federal courts and government regulatory bodies? Political consid- 
erations demanded that these three main areas—employee participation, 
worker representation and collective bargaining, and regulation and litiga- 
tion—be addressed simultaneously. The business community opposed 
reforms to facilitate organizing but favored employee participation and 
alternative dispute resolution (ADR). Unions, on the other hand, opposed 
relaxing the prohibition against company unions and had serious reser- 
vations about ADR, but sought reform of the NLRA’s representation 
procedures. 

The choice for the chair of the commission, Harvard professor and former 
secretary of labor John Dunlop, was of critical significance. Widely regarded 
as one of the nation’s premier mediators, Dunlop enjoyed the trust of labor 
and management leaders and was considered to have the consensus- 
building skills necessary to prevent the debate over labor law reform from 
degenerating into the pitched battle of every previous campaign. If anyone 
could forge a consensus between unions and management on labor law 
reform, many observers believed, it was the politically realistic Dunlop.> At 
the inaugural meeting of the commission, Dunlop’s first question was 
whether it was possible to develop a more consensual framework for labor- 
management relations or whether the parties involved were perpetually 
“doomed” to repeat the current level of discord.* Other key members of 
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the commission included MIT professor Tom Kochan—a leading expert on 
high-performance work practices—and the commission’s counsel, Harvard 
law professor Paul Weiler, who had written extensively on labor law and 
employer opposition to unionization in North America. The commission 
had two management representatives: Paul Allaire, chief executive officer 
of the unionized Xerox Corporation, a firm with cooperative labor- 
management relations, and Kathryn Turner, president of nonunion Stan- 
dard Technology, a small high-tech firm. 

After holding hearings in Washington, D.C., and around the nation, 
and considering written submissions from labor, management, and aca- 
demic sources, the commission issued a “fact finding report” in May 1994, 
and published its final recommendations six months later. By the time the 
commission issued its final report, it had held twenty-one hearings, heard 
from 411 witnesses and working parties, and considered almost five thou- 
sand pages of transcript. But long before the publication of the final 
report—and before the Republican Party’s 1994 election victories had ren- 
dered its policy recommendations irrelevant—it was clear that the commis- 
sion had failed to reach consensus between labor and management on any 
major issue. The Dunlop Commission would not produce the much- 
hoped-for breakthrough on labor law reform. Therefore, employer organi- 
zations saw little reason to countenance comprehensive reform of the 
NLRA in the months before the midterm elections After the Republicans 
gained control of Congress, the only legislative change they supported was 
a bill repealing Section 8(a)(2)—the NLRA’s prohibition of employer- 
dominated organizations—a proposal that the Dunlop Commission had 
explicitly rejected.’ 


A Historic Compromise? 


The unions had once held high hopes for the Dunlop Commission, but 
they were never entirely sure about what they sought to include in the 
commission’s final set of recommendations. If the midterm elections pro- 
duced a poor result for the Democrats, thereby making labor law reform 
beyond reach, unions preferred that the commission restrict itself to broad 
recommendations rather than issue specific proposals for NLRA reform.® 
But if the election turned out well for Democrats, the unions wanted the 
commission to produce specific recommendations that would form the 
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basis for a legislative campaign in 1995, if, as expected, the business com- 
munity failed to endorse the initiative.’ For his part Chairman Dunlop 
sought a report that stood a realistic chance of legislative success, even if 
he could not secure the business community’s support. Dunlop favored 
recommendations that could be “sold” to the Clinton administration and 
to moderate Republicans and conservative Democrats. However, unless the 
commission was able to forge its own consensus between union and man- 
agement commissioners, its recommendations would merely establish a 
starting point for future negotiations. Thus, unions warned that it was criti- 
cal that the commission did not “trade away” too many recommendations 
to the business community early in the process.!° 

The commission could play a critical role by redefining the terms of the 
debate over labor law reform. If labor’s allies in Congress promoted NLRA 
reform as a freestanding package designed to strengthen unions, it stood little 
chance of success. Instead, reform needed to be sold as an integral part of a 
program designed to make the law a force for encouraging workplace democ- 
racy, both for its own sake and as a means of improving the performance of 
American firms. Labor had to frame its labor law reform proposals in broad 
economic terms and explain why its proposals were “consistent with Presi- 
dent Clinton’s ‘vision’ of the U.S. economy and why organized employees 
enhance rather than detract from the competitive position of American busi- 
ness.”!! The early 1990s had witnessed a severe economic downturn and the 
central focus of the Clinton administration was on economic recovery, so the 
challenge was to reconnect labor law reform with the economic advancement 
of the American middle class.’2 The commission needed to rebut employers’ 
charges that unions undermined firms’ competitiveness in a global economy, 
thereby damaging the economic health of the nation. Labor law reform that 
strengthened the bargaining power of American workers was a necessary con- 
dition for economic recovery, as only then would gains in productivity and 
the pursuit of a high-performance workplace translate into higher wages. If 
the commission failed to make this argument, the Clinton administration 
would treat labor law reform as a peripheral issue of concern only to unions, 
and the business community, Republicans, and conservative Democrats 
would attack reform as “special interest” legislation. 

When it came to specific remedies, labor’s advocates argued that the com- 
mission could not merely condemn employer violations of the existing 
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collective bargaining law. The problem was far more profound and system- 
atic, not the product of a minority set of “rogue” employers. Labor wanted 
the commission to recommend enhanced remedies for discriminatory dis- 
charges to protect employees’ right to form a union; especially these new 
proposals would provide bargaining and arbitration rights, thereby ensur- 
ing that employers no longer benefited from routine violation of the labor 
law. The existing weak remedies of the NLRA offered little incentive for 
employers to comply with the law.'? Weiler, the commission’s counselor, 
estimated that one in twenty union supporters were unlawfully discharged 
during organizing campaigns, and the commission itself had documented 
a significant increase in unfair management practices over the past three 
decades.'* However, the real problem was that the current system permitted 
aggressive employer opposition that was entirely within the law but that 
nevertheless effectively undermined employee free choice. Thus, the ulti- 
mate aim of NLRA reform was to make organizing less perilous, and this 
could not be achieved by simply imposing harsher penalties on employers 
who violated the law.!5 “Mere tinkering” with rules, procedures, and 
remedies would “not suffice,” argued AFL-CIO secretary-treasurer Tom 
Donahue." 

If the principal shortcoming of the NLRA were its failure to punish 
illegal conduct, the commission’s task would be a straightforward one. 
There was no mystery as to why employers violated the NLRA with such 
regularity—most employers considered the law’s paltry sanctions a small 
price to pay to prevent unionization. The financial penalties for violating 
the NLRA were significantly smaller than the penalties for violating other 
federal and state employment laws.!’ Since the 1970s, employers had 
increasingly appealed unfavorable NLRB decisions, correctly believing that 
the federal courts were more likely than the labor board to grant them a 
sympathetic hearing.'!* Organized labor, however, did not want the com- 
mission to dwell only on delays in the representation process or inadequate 
remedies. The commission needed to go beyond the “easy issue” of 
employer violations to deal with the heart of the problem: the implacable 
hostility with which the vast majority of employers confronted efforts by 
workers to form unions, normally by exploiting management’s exclusive 
control over employees at the workplace to thwart organizing campaigns. 
So long as there existed a state-administered system for securing representa- 
tion, employers would be free to make clear to employees that they opposed 
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unionization and that employees would suffer adverse consequences, indi- 
vidually and collectively, if they chose to organize. Thus, in order to loosen 
employers’ stronghold over the representation system, NLRA reforms 
needed to reduce fear during organizing. 


Unpacking Employer Opposition 


What explained the intensity of employer hostility to unionization? The 
significant wage gap between union and non-union firms offers a partial 
explanation.” Unionization meant higher labor costs and—in a system of 
decentralized bargaining with low union density in most sectors— signifi- 
cant financial incentives for employers to fight organization.”” The impact 
of the union wage premium was particularly significant in mature and 
highly organized industries, but actually less important in newer industries 
that unions were attempting to organize. However, the “control gap” 
remained of paramount managerial concern throughout all sectors of the 
economy. Absent a union, employers in the United States, unlike the situa- 
tion in most other liberal democracies, enjoyed unilateral control of the 
workplace.?! Indeed, American managers not only feared the competitive 
disadvantage associated with unionization—they feared for their own jobs. 
Managers whose plants were the target of successful union campaigns were 
four times more likely to lose their jobs than those who beat back the 
union.” Innovations in the structure of corporate governance since the 
1970s—which had heightened pressures on top management to resist any 
changes that threatened the maximization of short-term shareholder 
value—had also intensified employer opposition to unionization.” 
Corporate anti-unionism was also driven by ideology itself apart from 
any tough-minded evaluation of “bottom line” effects. This commitment 
to a union-free workplace had intensified since the 1970s, in tandem with 
the pressures generated by competitive product markets.*4 The major obsta- 
cle to workplace democracy was the “dominant management view in the 
US—as opposed to every other industrialized country—that worker organi- 
zation is detrimental to the interests of the firm and that the desire of 
workers to organize represents a failure of management.” Employer opposi- 
tion to unionization in every other rich democracy paled in comparison 
with that found in the United States.> Thus, although anti-unionism 
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among American employers was based on rational economic and job- 
control considerations,”° it was bolstered by a powerful ideological commit- 
ment to a union-free environment. What was required to protect employee 
free choice, therefore, was nothing less than a comprehensive overhaul of 
the NLRA’s representation procedures. Reform could not bring about a 
fundamental transformation in U.S. corporate culture and could not force 
employers to be more accepting of unionization. But it could make the 
organizing process less confrontational and fearful for employees, and this 
is what unions wanted.” 

To reinforce this point, and disavow Dunlop of his “remedial mindset,” 
labor provided “horror stories” that illustrated the often-insurmountable 
obstacles that confronted workers attempting to form unions, especially 
ones involving low-paid or minority workers. Employers used their control 
of the employment relationship to discourage unionization, and that fear 
and a sense of futility, argued labor, not a lack of desire for representation, 
stood in the way of workers forming unions. Richard Bensinger of the AFL- 
CIO told the commission that any employer “who expends maximum (and 
even not so maximum) effort to defeat a union can win, any time any- 
where—without breaking the law. The potency of implied threats, the futil- 
ity of winning first contracts, fear of retaliation, combined with exclusive 
access to the workforce . . . is virtually unbeatable. . . . What this means is 
that right now it is the boss, not the workers, who decides whether there 
will be a union.” 


“Fact Finding Report” 


In June 1994, the commission released its “Fact Finding Report,” described 
by the New York Times as a “scrupulously balanced” document that had 
deliberately “sidestepped controversy.””? Business and labor groups both 
issued statements of praise, with each group stressing those findings that 
best suited its constituents. Not all reactions to the report were positive, 
however. The Associated Builders and Contractors cautioned that the final 
report would likely recommend a comprehensive overhaul of the NLRA, 
thereby instigating the “mother of all wars” over labor law reform, and 
even those business leaders who welcomed the interim report remained 
unconvinced that the commission could broker a deal on reform.*° Praise 
from labor sources was also far from universal. One labor attorney asserted 
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that the “lukewarm” findings were designed not to offend unions, employ- 
ers, “or anybody else who can influence an election.”*! Another labor activ- 
ist called Dunlop’s search for consensus a “‘fool’s mission.” The behavior 
of “virtually all” employers when confronted with attempts by their 
employees to form a union, he believed, indicated “how little support” 
existed within the business community for meaningful reform.*? But Dun- 
lop interpreted the generally favorable responses as an affirmation that he 
could negotiate a historic compromise.**? Dunlop believed that he could 
convince the business community to adopt a tougher stance on employer 
violations. Consistent with this approach, the report focused on illegal dis- 
charges, thereby conveying the impression that a “few bad apples” were 
causing most of the problems in representation campaigns. But in stark 
contrast with this Dunlop perspective, labor leaders thought that the funda- 
mental problem with the NLRA system was not the number of lawbreakers 
but the provisions of the law that enabled all employers to intimidate work- 
ers without violating the law. 


Card Check and First-Contract Arbitration 


Most unions believed that the highest reform priority ought to be card 
check certification. Although even the most pro-union member of the com- 
mission, former UAW president Doug Fraser, believed that card check was 
politically unattainable, unionists thought it indispensable to any reform 
quid pro quo. As a result of employers’ sophisticated anti-union tactics, 
they argued, the NLRB election process was ineffective at revealing the true 
desires of workers.*4 Another system, which shielded workers from manage- 
ment intimidation, was essential if true employee free choice were to be 
rewon within a labor law framework. 

But along with card check recognition, unions also wanted interest arbi- 
tration as a last resort in all first-contract cases. Employer aggression did 
not end with a union victory: one-third of newly certified unions failed to 
secure first contracts. Consultants advised employers that “you haven’t lost 
until you sign a contract,” and as a result, the NLRA was being undermined 
by “management attorneys who specialize in bargaining to impasse rather 
than on reaching agreement.” First-contract arbitration would remove 
from employers the argument that organizing was futile and limit their 
ability to exploit employees’ fears about losing existing wages and benefits.* 
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Labor leaders believed that the best way to protect employee free choice 
was to make organizing less perilous and more immediately beneficial for 
employees. First contract arbitration would do that if it were available in 
all cases as a last resort means of dispute resolution, not simply as a remedy 
for bad faith bargaining. However, commission chair Dunlop favored first- 
contract arbitration as a remedy only for bad faith bargaining, believing 
that if arbitration were available in all cases, the parties would seldom reach 
agreement because they would hold out for a better deal from the arbitra- 
tor. Arguing that difficulties in first-contract negotiations were the result of 
unrealistic promises unions had made during organizing campaigns, 
employer organizations rejected the arbitration idea. They maintained, with 
Dunlop, that the widespread deployment of such a dispute resolution 
mechanism would result in less incentive for unions and employers to reach 
agreement, not more.*® 


Section 8(a)(2) Reform 


Almost all observers expected the commission to produce proposals to 
modify Section 8(a)(2)—the clause prohibiting employer-dominated 
labor organizations—for the purpose of encouraging employee participa- 
tion. The Clinton administration had established the commission with 
the goal of promoting employee committees in nonunion workplaces. 
Employers argued that 8(a)(2) impeded the establishment of employee 
participation programs, especially after the NLRB’s Electromation and 
DuPont decisions, which had ruled that certain participation committees 
violated the NLRA.*’ These decisions had created some degree of uncer- 
tainty about the legality of employee committees and provoked wide- 
spread calls for a change in the law to permit representation plans. Survey 
evidence demonstrated that employees favored greater workplace partici- 
pation, and that participation improved quality and productivity, but 
firms worried that participation programs might be found to be in viola- 
tion of the law. The case for encouraging employee participation, employ- 
ers argued, was therefore compelling.* 

The AFL-CIO had to tread carefully on 8(a)(2) reform, as any modifi- 
cation of the provision would likely provoke outrage among its affiliates. 
Some pro-union commentators believed that 8(a)(2) reform might lead to 
an expansion of employee voice. In addition to the performance benefits 
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associated with employee participation, 8(a)(2) reform would provide some 
collective voice, albeit an imperfect form, for the 90 percent of private sec- 
tor employees who currently had no workplace representation. Given that 
most of these employees were unlikely to gain independent representation 
anytime soon, it made little sense to insist that workers must be represented 
by bona fide unions or else go without representation. If the choice were 
independent representation or unilateral employer decision making, it 
would clearly mean the latter for the overwhelming majority of American 
workers. Employer-initiated employee committees—which unionists had 
labeled “company unionism” in decades past—might even lead to indepen- 
dent representation, as had happened with the steelworkers and communi- 
cations workers in the 1930s. But most unionists rejected these speculations 
out of hand. Their major concern was not that employees would be duped 
by employer-dominated representation schemes, but that these workers 
would settle for a lesser form of workplace voice because of its easy accessi- 
bility in a system that exacted such a high price for real trade unionism. 
Thus, so long as employers could make independent representation so dif- 
ficult to attain, union leaders argued, they should not be permitted to offer 
employee involvement as an alternative.” 


What Did Employers Really, Really Want? 


The commission appeared uncertain about what the business community 
wanted from labor law reform. Paul Allaire asked the National Association 
of Manufacturers (NAM) and Labor Policy Association (LPA) to clarify 
their positions on 8(a)(2) reform, and said that the commission was having 
“some degree of difficulty understanding exactly what management would 
advocate in this area.”4° Noting that several 8(a)(2) cases were pending 
before the NLRB, both organizations were content to adopt a “‘wait-and- 
see” approach and give the board an opportunity to remove the barriers to 
employee involvement erected by its Electromation and DuPont decisions.*! 
But the “Electromation debate” was largely a red herring. The decision of 
the Bush-appointed NLRB concerned an old-fashioned company union, 
not work teams, quality circles, or other legitimate forms of employee 
involvement that employers alleged were under attack. Since the 1970s, the 
NLRB had decided on fewer than three 8(a)(2) cases per year and all but 
three of these had involved other kinds of employer unfair labor practices.” 
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For Dunlop, however, Electromation was a useful red herring, one he hoped 
to use in negotiations with employers in exchange for the reforms advo- 
cated by the trade unions. 

The LPA and NAM also provided no concrete evidence that the existing 
law impeded employee involvement schemes. Indeed, not one employer 
told the commission that 8(a)(2) repeal was essential for the operation of its 
participation program. On the contrary, employer representatives testifying 
before the commission had repeatedly stated that Taylorism was being 
replaced by participatory management, thereby refuting the notion that 
8(a)(2) represented an obstacle to the diffusion of employer-controlled par- 
ticipation schemes. While stressing its commitment to employee involve- 
ment, for example, Toyota management acknowledged that nothing in the 
law had inhibited its team method of production at its pioneering facility 
in Georgetown, Kentucky. Certain employer-initiated participation com- 
mittees that clearly violated 8(a)(2) had operated for decades without unfair 
labor practice complaints because of the absence of an aggrieved union, 
and survey evidence had demonstrated that employee participation pro- 
grams were widespread and growing.* Thus, Electromation and DuPont 
notwithstanding, 8(a)(2) had provided employers with considerable lati- 
tude to involve their employees in production-related issues.** The fact that 
employers could point to “so many current, successful involvement 
programs” and were unable to provide evidence of any adverse 8(a)(2) 
decisions confirmed that the existing law was “not impeding legitimate 
employee involvement.’*° Thus, union leaders argued, the law did not pro- 
hibit the positive forms of participation that employees wanted, but it did 
prohibit the more autocratic forms of participation that some employers 
wanted. As the authors of the NLRA had intended, Section 8(a)(2) had 
prevented employers from using participation programs “as a vehicle to 
dominate or interfere with the formation or administration of a true, inde- 
pendent worker voice.’’4” 

While not of one mind on Section 8(a)(2), employer groups offered 
one consistent position on labor law reform: they dismissed any suggestion 
that they should accept reform of the NLRA’s representation procedures as 
a quid pro quo for 8(a)(2) revision. Daniel Yager of LPA and Howard 
Knicely of TRW stressed the value of employee involvement and warned of 
the “dark cloud” cast by the Electromation decision.** But when questioned 
about the need for minimum standards if the law were relaxed to allow 
employee participation, Yager responded that such legal protections were 
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unnecessary because these programs would flounder if they did not give 
employees a genuine voice. And when the commission suggested that 
employee free choice should be strengthened in return for relaxing the pro- 
hibition of employer-dominated organizations, Knicely responded that 
employees already enjoyed a full-fledged right to organize. If employers 
wanted 8(a)(2) reform, they did not want it badly enough that they were 
prepared to accept in return revision of the law’s representation procedures. 
With 90 percent of the private sector workforce union free, reforms to 
facilitate organizing were simply too high a price for employers to pay in 
return for reforms to encourage greater employee participation. There was 
no bargain to be struck that would strengthen collective bargaining. 

Employer groups wanted the Dunlop Commission to address other 
labor policy issues. The NAM stressed the need for government policy to 
reduce “nonproduction costs,” such as regulatory compliance, litigation 
expenditures, and health-care provision. Like academic commentators, the 
NAM extolled the virtues of high-performance work systems and participa- 
tory management, but also suggested that nonunion companies were at the 
forefront of experimentation with employee involvement because of their 
“greater flexibility.” Increased participation could reduce the extent and 
cost of government regulation of the employment relationship, the NAM 
concluded. The LPA repeated the same mantra celebrating workplace 
deregulation and high-performance work systems. The association saw little 
role for new federal mandates. “Worker empowerment” had spread, argued 
one employer representative, “without government mandates and without 
massive labor law reform.” 

The business community also wanted employees to adjudicate employ- 
ment discrimination claims through employer-created nonunion arbitra- 
tion schemes. The commission considered recommending such reforms, 
providing it could ensure safeguards to assure fairness of the process. The 
current system adjudicating employees’ civil rights through the courts had 
proven costly, which effectively priced many workers out of the system. But 
the existing claims procedure could also produce windfall recoveries for 
employees who made good witnesses and were lucky enough to get a sym- 
pathetic jury, which had a significant deterrent effect on illegal employer 
behavior. The business community’s preference for nonunion arbitration 
therefore suggested that employers feared arbitrators’ awards much less 
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than those of a jury or judge. Indeed, civil rights and women’s organiza- 
tions would likely have resisted any recommendation to remove employ- 
ment discrimination cases from the courts, as they had done on previous 
occasions, thereby making the entire issue a “nonstarter” for the Dunlop 
Commission.°° 

The Chamber of Commerce and National Federation of Independent 
Business (NFIB) also criticized government regulation for being too com- 
plex, costly, and burdensome, especially for their small business constit- 
uents. But the chamber and NFIB were more avowedly anti-union than the 
NAM and LPA, arguing that unions were no longer necessary because of 
extensive government mandates and employer benevolence. Unions 
harmed small businesses, they argued, and unions themselves bore respon- 
sibility for their decline in membership.*! When former labor secretary Bill 
Usery asserted that employers should welcome reforms designed to vindi- 
cate the principles of the NLRA, the chamber responded that reform would 
prove disastrous for small businesses that “lacked the resources, knowledge 
and time it takes to defend against sophisticated union campaigns.” Stan- 
dard Technology president Kathryn Turner, as noted earlier, one of the 
commission’s two management representatives and the only one from a 
small nonunion firm, sympathized with attacks by the chamber and the 
NFIB on government regulations that “clearly failed” to “add value” to the 
employment relationship. 

The militancy of the chamber and NFIB doomed any commission effort 
to achieve consensus on labor law reform. Even if some large employers 
endorsed its final report, the NFIB, chamber, and Business Roundtable 
would mobilize to defeat its recommendations that liberalized union organ- 
izing rights. Bitter battles over striker replacement legislation had illustrated 
how difficult it could be to enlist employer support for even the most mini- 
mal kind of reform. The AFL-CIO had failed to recruit a single corporate 
ally—even among firms that had cooperative labor relations—for its cam- 
paign to ban permanent replacements, even as the chamber, NFIB, NAM, 
and LPA mobilized thousands of companies to defeat the pro-labor bill. 
Employer groups wanted to thwart labor’s reform proposals because they 
saw no reason to alter the status quo. They were the overwhelming benefi- 
ciaries of the forty-year legislative stalemate that had stymied all efforts to 
reform American labor law. Dunlop proved myopic when it came to this 
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reality. He had been encouraged that employers were interested in discuss- 
ing employee participation and ADR, while labor wanted to debate worker 
representation. But contrasting agendas indicated that no common ground 
existed for meaningful discussion, not that there existed an opportunity for 
a historic accord that might break the decades old standoff on labor law 
reform. 

No constituency existed for the commission’s recommendations among 
the business community because 8(a)(2) reform was simply not that impor- 
tant to employers.** As a system designed to motivate workers, Taylorism 
may have been discredited among some top manufacturers, but it was still 
practiced by the vast majority of employers, especially in retail and ser- 
vices.*> While celebrated within the academy, participatory management 
remained the exception rather than the rule in the American workplace. 
Many employers claimed that they desired a high-involvement, high- 
commitment, high-skill workforce, but they were clearly unwilling to cede 
authority over the terms and conditions of employment. Instead, they 
wanted to strengthen and rationalize their own unilateral control of the 
workplace by maintaining or restoring a union-free environment. The cur- 
rent legal regime had gone a long way to delivering that goal. The congres- 
sional impasse on labor law reform that had existed since the 1940s served 
the interests of nonunion employers, and thus, it was unlikely that they 
would support recommendations on 8(a)(2) revision, ADR, or anything 
else if the price they had to pay would be greater protection for organizing 
and bargaining rights. And whatever slim prospects did exist for a deal 
abruptly ended with the Republicans’ victory in the 1994 midterm elections. 
Immediately afterward LPA president Jeff McGuiness asserted that “all 
deals are off, all swaps; whatever deals there might have been are now 
off... . ADR is not worth the swap.”* 


“Labor Law Deformed” 


Indeed, rather than entertain prospects for a grand social compromise, the 
U.S. business community used the platform provided by the Dunlop Com- 
mission to sharpen and advertise its increasingly militant anti-union ideol- 
ogy. To coordinate employer opposition to reform, a coalition of trade 
and professional associations, corporate organizations, and business groups 


The Dunlop Commission 291 


formed the “Voice for the American Workplace” (VAW), whose “sole pur- 
pose” was to “monitor the activities of the Dunlop Commission.” Warning 
that labor was seeking to “Europeanize” U.S. labor law, VAW warned that 
if the Democrats maintained legislative power after 1994, the “prospects for 
union-style labor law reform are good in the next Congress.” VAW execu- 
tive director Francis Coleman believed that the composition of the commis- 
sion should give employers “cause for grave concern,” and stressed the 
need to “balance” its record through the submission of employer testi- 
mony. Coleman feared that the final report would serve as a “stalking horse 
for labor law reform AFL-CIO style,” but warned that VAW would “take 
off the gloves” to defeat pro-union proposals.*’ 

Before the commission itself, most employer spokesmen and -women 
denied that there was any problem with American labor law, blaming the 
unions themselves for the persistent decline in their fortunes. Employer 
associations dismissed instances of no-holds-barred anti-union campaigns 
as anecdotal and unrepresentative.** Homer Deakins, cofounder of one of 
the nation’s largest management law firms, Ogletree-Deakins, argued that 
unions were losing NLRB elections because workers no longer wanted or 
needed them, and because unions could no longer represent their interests 
in the new American workplace. Structural changes favoring nonunion 
employment and rising job satisfaction levels among nonunion employees 
resulting from new methods of work organization and sophisticated human 
resource policies best explained union decline over the previous two dec- 
ades, Deakins argued.*° Tom Kochan accused Deakins of replaying the 
political battles of the 1970s and refusing to acknowledge the legitimate 
public interest in curbing illegal employer conduct. But when Kochan sug- 
gested that unions could add value to the employment relationship if 
employers cooperated with them, Deakins expressed deep skepticism. 
Meanwhile, Edward Miller, the former chairman of the Nixon-era NLRB, 
disparaged the idea, common in liberal circles, of a “labor law deformed,” 
thus questioning the need for an expansion of “union power.”® The Asso- 
ciated Builders and Contractors found also “no empirical evidence” of 
problems with NLRB procedures, asserting that the public was “generally 
satisfied” with the status quo.°! 

Other employer representatives repeated the same anti-union themes. 
Unions were pursuing outdated, antagonistic relationships and stood as 
impediments to employee involvement, insisted Clifford Ehrlich, senior 
vice president for human resources for Marriott International. Relying on 
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an employer-commissioned opinion poll, Ehrlich suggested that workers 
themselves no longer wanted unions, and argued that discriminatory dis- 
missals were “self-defeating” because they had the “opposite effect of galva- 
nizing the remaining workers against the company.” Likewise, former 
solicitor of labor William Kilberg told the commission that unions were 
seeking reform because they were unable to win representation elections. 
Union losses were not due to higher levels of employer coercion than 
existed during periods when they were more successful, he argued, and 
existing legal remedies for unfair practices were adequate and expeditious. 
Moreover, employer illegalities were the result of employers who had not 
been counseled, not inadequate laws, and excluding employers and consul- 
tants from the representation process would lead to uninformed choices by 
employees.® 

When Kochan asked what might be done to reduce the significant 
resources spent on resisting unionism and high levels of antagonism in 
organizing campaigns that diminished trust between labor and manage- 
ment, these employer representatives had no suggestions. Dunlop asked for 
empirical evidence demonstrating that employers who failed to hire outside 
law firms committed most unfair labor practices, but in response Kilberg 
argued that the fact that unions won more elections in smaller units sup- 
ported his theory because these employers were more likely to lack counsel 
and commit unfair practices, thereby turning workers against them. Rather 
than greater regulation, Kilberg’s solution was more guidance to ensure 
that employers knew what was and was not permissible behavior during 
organizing campaigns.“ Both Kilberg and Ehrlich dismissed the need for 
NLRA revisions designed to protect employee choice. 


Aftermath 


When the commission issued its final report in January 1995, the AFL-CIO 
lamented that the document fell “far short” of what was required to protect 
employee free choice. It had four main criticisms. First, although the com- 
mission had found substantial evidence of employer interference, it pro- 
posed no new penalties for violators. Second, despite finding fault with the 
current representation process, the commission did not recommend card 
certification, establish firm deadlines for representation elections, or recom- 
mend allowing union organizers into the workplace, and instead limited 
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itself to authorizing prehearing elections and recommending that elections 
be conducted “promptly.” Third, it failed to recommend expanding the 
subjects for bargaining, increasing the penalties for bad faith bargaining, or 
balancing the economic weapons available to parties should they be unable 
to reach agreement. Finally, despite finding a significant expansion of con- 
tingent work that had contributed to workplace insecurity and income 
inequality, the commission failed to minimize the incentives for employers 
to shift to temporary, part-time, or contract employees.© 

In stark contrast to generally favorable comments on the fact finding 
report six months earlier, the commission’s final set of recommendations, 
reported the Washington Post, provoked “immediate condemnation from 
both business and labor—for entirely different reasons. What labor liked, 
business called ‘disappointing’ and ‘flawed.’ What business liked was gener- 
ally condemned by labor.”®” Industry Week believed that the final report 
had “offended everyone.’’®* The NAM called the commission’s proposal for 
a limited version of first-contract arbitration the “death knell of democratic 
collective bargaining,” while the LPA lamented a “lost opportunity” to 
tackle the real obstacles to enhancing workplace competitiveness.” The 
chamber expressed its “bitter disappointment,” while another employer 
group believed that the commission had attempted to split the business 
community by “angling” for the support of those employers adversely 
affected by the Electromation and DuPont decisions. But it was confident 
that employers would see through this transparent ploy and reject the “lim- 
ited fix” on employee participation and “unhelpful thoughts” on ADR.” 
Unions were equally critical. Service Employees International Union presi- 
dent John Sweeney lambasted the recommendation for revision of 8(a)(2) 
as a “grave step backward,” while Communications Workers of America 
president Morton Bahr regretted the failure to tackle “widespread worker 
fear and employer intimidation.””! 

Dunlop acknowledged that the interested parties might deem the rec- 
ommendations “below their expectations,” but remained hopeful that they 
would find “something that they liked” and use the report as a starting 
point for further dialogue.”? Media interest in the recommendations 
focused almost exclusively on the proposal for clarifying 8(a)(2).” In the 
conservative political climate of 1995, it was inevitable that the recommen- 
dations on employee participation would dominate coverage of the final 
report, while those on representation and collective bargaining received 
short shrift. After the November elections, the AFL-CIO had anticipated 
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that labor’s adversaries would seize upon any 8(a)(2) recommendation to 
advance their anti-union agenda and disregard those recommendations 
they disliked. With anti-union Republicans controlling the Congress, the 
commission could not prevent the report from being misused, no matter 
how much it protested that its recommendations must be treated as a pack- 
age.” Commission members seemed dismayed by the reaction to the final 
report. Tom Kochan warned against piecemeal reform: “Any effort to pick 
and choose only those changes in the law that suits one party’s narrow 
self-determined interest will intensify the polarization that the full set of 
recommendations is designed to reduce.” Kochan concluded that only 
when public opinion demanded reform would we see a breakthrough in 
the paralysis that had blocked every attempt to modernize the country’s 
antiquated labor laws for three decades.”° 


Try, Try Again 


After the debacle of the Dunlop Commission, the turn to the right after the 
1994 midterms, and the election of reformer John Sweeney to the presi- 
dency of the AFL-CIO in 1995—which resulted in a greater emphasis on 
organizing and less on national legislative campaigns—NLRA reform was a 
dead letter for the rest of the decade. But organizing under NLRB elections 
remained extraordinarily difficult, with the number of workers gaining 
union recognition through official channels reduced to a trickle. Thus, in 
the late 1990s, senior AFL-CIO officials drew up legislation that formed the 
basis of the Employee Free Choice Act, introduced in Congress in 2003. 
After its disastrous experience with an open-ended presidential commission 
(i.e., one with a mandate asking it what to do about labor policy) in the 
1990s, labor was determined that, next time round, it would have a bill 
ready to go if and when reform became politically possible again. Following 
the 2006 midterm elections—which produced Democratic majorities in the 
House and Senate—EFCA won majority support in both chambers in 2007, 
though well short of the supermajority of sixty required to force an up-or- 
down vote in the Senate. With the election of a pro-union president and 
substantial Democratic majorities in Congress in 2008, labor believed that 
NLRA reform might finally be within reach. By early 2010, however, its 
hopes had been dashed. While the immediate cause of labor’s defeat was its 
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inability to win sixty votes in the Senate, the underlying cause, once again, 
was determined and cohesive opposition from the business community. In 
the decade that began in 2010, the prospects for reform are worse than they 
were during the Clinton era, as there is now absolutely nothing that 
employers would trade in return for stronger organizing rights. And as the 
erosion in union membership and economic leverage continues, labor’s 
capacity to mount the sort of national legislative campaign necessary to 
reform the labor law diminishes apace. Private sector union density is now 
below 7 percent, and in 2009 and 2010 public sector union members— 
themselves facing ferocious political attacks in 2011—outnumbered their 
private sector counterparts for the first time in U.S. history. While no one 
in the labor community will say so, it appears that NLRA reform is a dead 
letter for the foreseeable future. 


Is Democracy in the Cards? A Democratic 
Defense of the Employee Free Choice Act 


Susan Orr 


Labor law reform has always been politically divisive, and efforts to pass 
the Employee Free Choice Act (EFCA), the latest attempt to update a legal 
framework largely unchanged since the late 1950s, have been no exception. 
While virtually all Republicans have opposed the bill, Democrats have 
struggled to maintain support for the legislation among their conservative 
members. First introduced in 2003, EFCA passed the House on the third 
attempt in 2006, but it failed in the Senate when opponents threatened a 
filibuster. Things looked more promising after the Obama victory, but even 
with something approaching a filibuster-proof sixty-seat supermajority in 
the Senate, EFCA languished. As with every other attempt to pass labor law 
reform, not all Democrats offered support. Meanwhile, President Barack 
Obama, despite championing EFCA during the campaign, exerted scant 
political pressure on Congress to enact the legislation.! Even before the 
2010 midterm elections, the labor-liberal effort to enact EFCA was effec- 
tively dead. Yet leaders of organized labor, accustomed to long struggles to 
win favorable legislation, have made it clear that it is a policy proposal they 
intend to resurrect. 

The struggle over EFCA raises important questions about the very con- 
cept of democracy. This is hardly new. The idea of “industrial democracy” 
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has influenced U.S. labor law since before the passage of the National Labor 
Relations Act (NLRA). Just as Senator Robert Wagner and the labor move- 
ment campaigned for the NLRA on the grounds that it would bring much 
needed democracy to despotic workplaces, so little more than a decade 
later, did Wagner’s conservative adversaries and business leaders insist that 
the NLRA needed reforms that would protect democratic rights of workers 
and employers from “authoritarian” union bosses. 

More than half a century later, the concept of democracy remains cen- 
tral to the attempt to pass EFCA. A key provision of the bill mandates that 
a union be certified as the exclusive representative of a group of workers in 
an appropriate unit once a majority sign authorization cards.’ This would 
provide an alternative to the current process of union certification through 
a secret ballot election administered by the National Labor Relations Board 
(NLRB).? Presently, employees can form unions by signing cards, but 
employers are not obliged to bargain with unions formed in this way, nor 
do such unions gain the benefits of NLRB certification.* Thus it is an effec- 
tive route to collective bargaining only when an employer voluntarily coop- 
erates. Although mandatory recognition based on majority sign-up is only 
one part of EFCA—the bill also increases penalties for employer unfair 
labor practices and allows for mandatory arbitration of first contracts if 
unions and employers fail to reach agreement within 120 days—it is the 
provision that generates the most controversy. Opponents of the proposed 
reform have framed the bill as both un-American and antidemocratic, while 
proponents counter that it would afford workers “free choice” over 
whether to form a union in ways that the current NLRB election process 
cannot. They present majority sign-up as preferable to the present secret 
ballot process that seems democratic but which, in reality, subjects workers 
to undue management pressure to vote against the union. 

Historians and legal scholars chronicle and debate the central role the 
concept of democracy has played in shaping U.S. labor law and industrial 
relations.> Some explicitly question the veracity of the analogy frequently 
drawn between union representation elections and political elections.® 
Thus, political scientist Gordon Lafer argues that the legal framework gov- 
erning union representation elections does not meet the democratic stan- 
dards we expect in elections for political representatives in the United 
States, or indeed, other democratic nations.’ But few EFCA advocates, in 
the academy or out, have provided a positive argument for why majority 
sign-up is an appropriate democratic mechanism for certifying a union. 
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This essay draws on the history and theory of American democracy to argue 
both that the current system of secret ballot elections for forming unions 
falls short compared to democratic standards for political elections and 
that, in the context of a union certification process, the use of authorization 
cards closely approximates democratic ideals. Three points are central to 
the argument. First, opponents of majority sign-up tacitly and mistakenly 
assume that union certification elections are analogous to elections for 
political representatives. In fact, a union certification election is a process 
of group formation. Workers in certification elections determine whether 
or not they wish to form a collective for purposes of bargaining with their 
employer. They decide whether to establish a system to represent their 
shared interests in the workplace. Therefore, mechanisms for certifying 
unions are better compared with those used in constitution making in the 
formation of political societies. Second, parties to current debates accord a 
questionable centrality to secret ballot elections. While secret ballots are 
used in many democratic processes, they are just one among many institu- 
tional mechanisms that can be, and are, used for purposes of democratic 
decision making. Finally, whether secrecy and publicity facilitate or thwart 
democratic decision making depends on context. While secrecy—in the 
form of secret ballots—protects voters in political elections from undue 
influence and coercion, it is ineffectual in union representation elections. 
Many of the threats made in union representation campaigns are not lev- 
eled against particular individuals. Rather, they are directed toward the 
potential group as a whole. A secret ballot offers no protection against 
group threats. In contrast, the process of majority sign-up allows prospec- 
tive group members to use secrecy to protect themselves against such group 
threats. These factors combine to form a positive argument for the demo- 
cratic nature of the majority sign-up proposed in EFCA. 


“Democracy” Frames the Debate 


Although multiple groups have rallied to the anti-EFCA cause, they main- 
tain a consistent message. Focusing almost exclusively on the majority 
sign-up provision of the bill, they relentlessly and creatively portray the 
legislation as “undemocratic.” While there are variations on this theme, 
the central, simplistic message EFCA’s foes present to the public is that the 
bill eliminates the secret ballot from the union certification process, and 
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because a secret ballot is the “cornerstone” of democracy, EFCA therefore 
lacks democratic credentials. 

The Center for Union Facts, a conservative advocacy group, produced 
a series of advertisements along these lines. One accused unions of “shred- 
ding democracy,” complete with an illustration of a ballot box turned paper 
shredder. Another put a photo of Bruce Raynor, a prominent union leader, 
alongside similar portraits of Idi Amin and Mahmoud Ahmadinejad above 
the caption ““There’s no need to subject workers to an election’-—who said 
it?” A third spot featured school children dressed as mobsters in muscle 
shirts and sunglasses. It asked viewers to imagine what might happen if 
“union bosses” ran class elections. A distressed and apparently coerced 
teacher shook her head in the background as a student declared, “there 
ain’t gonna be no secret vote, just sign these cards showing who you like 
best and my campaign committee will count the votes.” The video then 
panned to the campaign committee, a trio of young “enforcers,” as the 
voice-over declared, “union bosses have a new scheme to do away with 
secret ballot elections.’’® 

The mobster theme featured prominently in an aggressive $20 million 
print, broadcast, and direct-mail campaign that ran during the 2008 elec- 
tion season in states with close Senate races. Sponsored by the Coalition for 
a Democratic Workplace, whose members include the U.S. Chamber of 
Commerce and National Association of Manufacturers, the campaign 
starred actor Vince Curatola (who played the mob boss Johnny “Sack” 
Sacramoni on The Sopranos). The ads’ central motif was that candidates 
supportive of EFCA were allied with union henchmen (depicted by Cura- 
tola) seeking to “eliminate the secret ballot for workers.” Those opposed to 
the EFCA were described as heroic individuals attempting to save the secret 
ballot for working people.’ 

Former senator George McGovern, the Democratic presidential nomi- 
nee in 1972, also joined the anti-EFCA forces. He appeared in television 
advertisements aired by the Employee Freedom Action Committee, another 
corporate-backed group. In one McGovern echoed an op-ed piece he wrote 
for the Wall Street Journal,’ asserting, “Its hard to believe that any politi- 
cian would agree to a law denying millions of employees the right to a 
private vote. ... I have always been a champion of labor unions. But I fear 
that today’s union leaders are turning their backs on democratic workplace 
elections.”"? Evidently, McGovern’s “large D” democratic credentials lent 
credibility to his “small d” claims. 
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Following the 2008 election, the Chamber of Commerce and its allies 
ran advertisements exhorting President Obama: “You were elected by secret 
ballot. Don’t take that right away from millions of American workers.” 
Americans for Job Security ran television spots featuring images of Demo- 
cratic congressional leaders Harry Reid, Nancy Pelosi, Charles Schumer, 
and Dick Durbin. The voice-over first said, “Democrats met in Washington 
recently to elect their leaders and they cast their votes in the American 
tradition, by secret ballot,” and then claimed that at the same time elected 
officials sought to deny workers the same protection. This, the announcer 
asserted, was “no change,” just a “payback to union bosses.”!? 

In a similar vein, Republican Party leaders framed Democratic support 
for EFCA as a politically motivated subversion of American democratic 
values, a repayment for union support. In an op-ed piece, then House 
minority leader John Boehner wrote of EFCA: “Big Labor allies are pushing 
hard for speedy votes in Congress on this decidedly undemocratic bill... . 
It will be received warmly at the White House... . The irony should not be 
lost on anyone, of course, that President Obama resides in the White House 
because of a secret-ballot election—just as all 535 members of the United 
States Congress hold their offices thanks to the secret ballot... . This legisla- 
tion is not about workers’ rights. It’s about meeting the demands of special- 
interest allies who helped Democrats take control of Washington.”"* The 
uniformity in the message of those opposed to EFCA is impressive, but 
perhaps unsurprising given the vehemence with which they oppose labor 
law reform. “I have never seen the business community so focused and 
coalesced on one issue and ready to go to the mat on it,” said Rhonda 
Bentz, spokesperson for the five hundred corporate groups in the Coalition 
for a Democratic Workplace.!® 

Rather than respond directly to their opponents’ claims that EFCA vio- 
lated American democratic values, proponents of the legislation focus on 
the role unions play in reducing inequality, improving pay and working 
conditions, and making the entire economy more robust. Early on, John 
Sweeney, then AFL-CIO president, captured the tone of the proponents’ 
message in the New York Times: “We really need fundamental change to 
counterbalance corporate power and reverse the decline of the middle class 
... and that’s why we support the Employee Free Choice Act.”’!* After the 
Democrats failed to secure sixty Senate seats during the 2008 election, Tom 
Woodruff, director of strategic organizing for the Change to Win union 
federation, remained hopeful that the economic message would have an 
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impact: “There are a number of Republicans who, in order to save our 
economy, can be brought around to supporting the act,” he predicted.” 
Richard Trumka, Sweeney’s successor as AFL-CIO president, reiterated this 
theme, declaring in a 2010 National Press Club address, “We must pass the 
Employee Free Choice Act so that workers can have the chance to turn bad 
jobs into good jobs, and so we can reduce the inequality which is under- 
mining our prospects for stable economic growth.”'® Likewise, American 
Rights at Work, a pro-labor advocacy group, made the economic benefits 
of increased union membership central to its EFCA campaign. To business 
claims that majority sign-up (or card check) is undemocratic, a spokesman 
replied, “We’re not trying to respond to their misleading message 
frames. . . . They’ve crafted their message to be about secret ballots and 
intimidation. . . . Those images of intimidation strike a nerve, regardless of 
the fact that it has nothing to do with this issue. We’re trying to switch 
focus to what unions can do for you in making a better life.”'? Framing 
EFCA on the basis of its economic benefits instead of in terms of fairness 
and democracy proved ineffectual for its proponents. 

Conservatives regularly claim that any legislation strengthening unions 
leads to job loss and lower economic growth. What was new in this debate 
was the business claim that the legislative reform was undemocratic on its 
face. Opponents of the Employee Free Choice Act had a clear message: the 
bill, pushed by hypocritical politicians elected by the very secret ballots 
they wished to deny workers, violates American democratic practices. They 
insisted too that the EFCA campaign was funded by undemocratic union 
bosses who were demanding the bill as “payback” and were only interested 
in fleecing workers of their dues. 

Such hyperbole plays on the public’s limited knowledge of the bill and 
panders to popular stereotypes of unions. It invokes a superficial analogy 
between common practices in political elections and those that adversaries 
of the bill suggest are embodied in current labor law. Undoubtedly such 
language appeals to poorly articulated yet popular visions of democracy. 
But as former labor secretary Robert Reich argued when discussing EFCA 
with then president Andy Stern of the Service Employees International 
Union, “We are talking about public perceptions. . .. One of the percep- 
tions people have is that this is about getting rid of secret ballots as opposed 
to... getting rid of coercion on the part of employers.”° This is the crucial 
point. 
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The anti-EFCA campaign exemplifies what philosopher Robert Nozick 
outlines in an essay titled “How to Do Things with Principles.”?! Nozick 
contends that we use principles to group actions, and thus to provide argu- 
ments and justifications for why we should treat some new situation or 
phenomenon in the same manner as a situation or phenomenon we have 
encountered in the past. Nozick argues that principles operate akin to prec- 
edent in legal cases. Faced with a new situation or phenomenon, we use 
principles to depict it as “the same” as some earlier occurrence and as 
unlike others. Having done so, we then are warranted by our principles to 
approach the new setting as we have approached those in the past. In this 
way we can use principles to convince others that our position or judgment 
is correct. A principle deemed fitting in one circumstance should be 
adopted in a new case. If those we seek to convince accept the principle in 
the first instance, we need only demonstrate how the new situation is like 
the first in order to persuade others that the same principle should apply. 
In Nozick’s view, this is an effective argumentative strategy: “Justification 
by general principles is convincing in two ways: by the face appeal of the 
principles and by recruiting other already accepted cases to support a pro- 
posed position in this case.” 

This is what opponents of the EFCA have done with the principle of 
democracy—using the general attractiveness of “democracy” to garner sup- 
port for their position. In doing so, they implicitly, and sometimes explic- 
itly, assume that union certification elections are analogous to elections for 
political representatives. If they can persuade others to see union certifica- 
tion votes in such a manner, it follows that a secret ballot is essential to 
union certification. For added effect, they deploy what might be called the 
“Hoffa effect,’ evoking historical stereotypes of union organizers as coer- 
cive thugs. The clear implication is that current union leaders have similarly 
undemocratic intentions. This argument suffers from two weaknesses. First, 
union representation elections are not equivalent to political elections. In 
short, EFCA’s foes draw on a flawed analogy. Second, commitment to 
democracy does not entail commitment in all instances to the secret ballot. 
Those who equate the two are using the “principle of democracy” simplisti- 
cally.”? In fact, the secret ballot was introduced relatively late in the develop- 
ment of democracy to redress a problem arising from the extension of the 
franchise, namely the potential for powerful interests to coerce or bribe 
voters to cast their ballots in a specific way.** Secret balloting was conten- 
tious when it was introduced and is not used in all settings. This is because 
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the extent to which secrecy furthers democratic ideals is contingent on the 
context in which it is used. In union certification elections, secret ballots 
do not protect workers from coercion or bribery as they may protect voters 
in political elections. Consequently, one can marshal democratic ideals to 
justify passage of the EFCA and majority sign-up rather than concede that 
the bill is antidemocratic. 


Union Representation Elections and Political Elections: 
A Flawed Analogy 


Political actors of all partisan persuasions have long invoked democratic 
values when debating the legal framework for workplace governance. 
Indeed, much NLRA prehistory was shaped by appeals for “industrial 
democracy” as the United States was fighting for political democracy in 
World War I.” Recognizing the political expediency of such appeals, Sena- 
tor Robert Wagner and his allies appropriated the democratic ideas to legiti- 
mize the 1935 Wagner Act.?° Yet the NLRA itself did not require a secret 
ballot election to certify a union in any given workplace. It allowed the 
National Labor Relations Board, the agency established to administer the 
Wagner Act, to use a secret ballot election or “any other suitable means” 
to determine majority support and thus certify the union. Until 1939, the 
NLRB regularly did so, authorizing unions based on signed cards, petitions, 
or other indicators of worker sentiment. 

Only in the face of intense political pressure and employer resistance to 
NLRB certifications did the board change policy and mandate a secret bal- 
lot election to determine majority support before certifying a union.”” The 
passage of the Taft-Hartley Act in 1947 transformed such elections from 
NLRB policy into a statutory requirement. In discussions over Taft-Hartley, 
Senator Carl Hatch drew on the political analogy, arguing, “this is merely 
an extension of our general voting practices to the field of labor relations”* 
Once Wagner set it in motion, the call to bring democracy to the workplace 
was difficult to control. Adversaries of organized labor and collective bar- 
gaining used it as effectively as did their champions. 

Over time, the principle of “democracy” was narrowed to the point 
that “industrial democracy” became synonymous with a union certification 
election. David Brody sums up the situation well: “The representation elec- 
tion once in, was in. The democratic resonance was too great. Wagner, 
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indeed, exploited it in just that way, pumping up the industrial democracy 
rhetoric on behalf of his bill to great effect.”?? Eight decades after Wagner, 
contemporary opponents of EFCA are “pumping up” the democracy rheto- 
ric and deploying the same kind of “principled” argument as Wagner. They 
are relying on the “democratic resonance” of union certification by secret 
ballot to make their case. In order to counter this appeal to democracy, 
proponents of the bill should be asking: is the parallel drawn between union 
certification elections and political elections appropriate? The answer is no. 

This point is not new. Scholars of labor law, federal judges, members of 
the NLRB, and prominent unionists all have questioned the analogy. This 
can be traced at least as far back as the debate over Wagner’s original legisla- 
tion. In the hearings regarding Wagner’s bill, the question of whether an 
employer should be considered “party” to certification elections was 
fiercely debated. Wagner and his allies thought employer wishes should 
have no bearing on employee decisions regarding representation. They 
illustrated their claim with a metaphor from “international relations.” Rec- 
ognizing employers as “party” to the employee’s selection of representatives 
would be akin to allowing one state a voice in selecting another nation’s 
negotiators in an international dispute.*° Decades later, labor lawyer Paul 
Weiler rejected equating union representation and political elections in 
similar terms. He argued that the employer in a union election is akin to a 
foreign government in an American election; while a foreign government 
has an interest in our electoral outcomes, it surely is not entitled to partici- 
pate in our election. 

Thinking about representation uncovers additional flaws in the analogy 
between union certification and political elections. One fundamental differ- 
ence is that unlike most political elections, a union certification process 
does not actually select an individual representative. Instead, workers 
decide whether in fact they wish to be represented collectively. Moreover, 
if a union is certified, neither that institution nor its officers gain the right 
to govern the workplace. Instead, if certified, a union simply wins the right 
to represent workers in negotiations with employers. Thus, in reality, there 
are no candidates in union certification elections, in contrast to most politi- 
cal contests.** Depicting unions and employers as opposed parties in an 
election is therefore problematic. This critical distinction between the two 
processes also means that union certification elections are not held on a 
regular schedule like political elections, nor are there designated constituen- 
cies to be represented, or publicly available lists of voters. 


Is Democracy in the Cards? 305 


The Wagner Act remained silent as to whether employers should be 
viewed as a “party” in union certification elections, leaving the issue open 
to interpretation by the NLRB. While the board initially prohibited employ- 
ers from campaigning, it granted them standing in representation cases, for 
example, when management challenged the scope of a bargaining unit or 
the eligibility of particular voters.** This has enabled employers to delay 
elections and thereby dampen support for unionization primarily by chal- 
lenging the composition of the bargaining unit. Such a tactic distinguishes 
the process from most political elections, where stalling strategies are sim- 
ply not available to candidates. 

The early NLRB was clear that employers had little role to play in 
representation elections. The board held that employers were not candi- 
dates and therefore did not appear on the ballot or have the right to vote. 
More importantly, the NLRB argued that the economic dependence of 
employees made employer speech inherently coercive, asserting in the 
American Tube case that “it was impossible for the employees to distin- 
guish between the [employer] qua candidate, and the [employer] qua 
employer.‘“*> By interpreting the NLRA this way, the board sought to 
preserve for workers the right to “self-organization” free from employer 
interference or coercion. 

In the long term this attempt by the NLRB to grant employers standing 
in proceedings surrounding questions of representation while denying 
them standing in the election process became untenable. The Taft-Hartley 
reforms exacerbated this difficulty. They not only made an election manda- 
tory for union certification but also included an employer “free speech 
amendment.” This amendment asserted that employer speech did not vio- 
late employees’ rights to self-organization so long as “such expression con- 
tains no threat of reprisal or force or promise of benefit.’”** In effect, Taft- 
Hartley used the political analogy to elevate employers to the status of equal 
parties, or candidates, in union elections. Architects of the bill recognized 
that employers were not candidates and were not included on the ballot. 
Nevertheless, they justified management engagement in certification cam- 
paigns on grounds that employees needed to be “fully informed”; the 
employer served as proxy for the choice of self- (or individual) representa- 
tion, as opposed to the union. In addition, proponents of the employer 
speech amendments argued that prohibiting employer speech violated 
employers’ First Amendment rights. 
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In the years following Taft-Hartley, the NLRB sought to limit the pros- 
pect that employer speech would unduly influence election processes. It 
conjured a new analogy for union representation elections. In the General 
Shoe case, the board argued that a certification process should be consid- 
ered a “laboratory experiment” aimed at determining the “uninhibited 
desires of workers.”*’ By substituting the “laboratory experiment” for the 
“political election” analogy, NLRB members hoped to highlight the fact 
that unlike in the electoral arena, wherein candidates have roughly equal 
status, workers in representation elections are economically dependent on 
employers. Thus while Taft-Hartley’s “free speech” provision precluded 
regulating speech that did not involve direct threats or promises, framing 
the representation election as an experiment allowed the NLRB to scruti- 
nize the conditions under which the experiment was conducted. Under this 
new doctrine, the NLRB ruled that any employer speech that “tainted” 
employees’ decisions about or prevented their “untrammeled” choice 
regarding representation could afford grounds for overturning an election 
result.** After all, scientists can, and frequently do, repeat experiments per- 
formed under less than ideal conditions. In contrast, and underscoring the 
consequential shift in analogy, elections even when conducted in less than 
ideal circumstances are rarely rerun. 

The NLRB’s decision in General Shoe remains good law, but the labora- 
tory metaphor lacks the resonance attached to the political election analogy 
in wider debates surrounding labor law reform. This may in part be due to 
the fact that trying to effectively delineate what constitutes a violation of 
“laboratory conditions” has proven difficult. Initially the NLRB suggested 
the location or timing of employer speech—either in a place of “authority” 
in the workplace, or in the employee’s home, or immediately prior to the 
election—might contaminate the proceedings. However, as the partisan 
composition of the NLRB changed, the interpretation of what kinds of 
conditions might preclude workers’ choice shifted. Business-dominated 
boards did not overturn the “laboratory conditions” doctrine. Instead, they 
interpreted the circumstances under which employer speech might violate 
experimental conditions in limited ways. They held that compelling 
employees to listen to anti-union speeches during work time (so-called cap- 
tive audience meetings), precluding union organizers or pro-union workers 
from speaking at such meetings, or dismissing employees for leaving them 
does not violate workers’ rights.*? Clearly, there are no correlates to this 
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sort of campaign speech in political elections; no matter how much candi- 
dates might wish they could compel voters to listen to them, they have no 
mechanism by which to do so. 

The Supreme Court has used the political analogy in contradictory ways 
when adjudicating cases involving union representation. In a 1945 case, 
Thomas v. Collins, the Court argued that employer and employee speech 
should be given equal protection under the First Amendment. This decision 
traded on the idea that, like democratic discussion in political campaigns, 
union representation elections require a “marketplace of ideas.” Justice 
Robert Jackson stressed this view in a concurring opinion, arguing that “the 
necessity for choosing collective bargaining representatives brings the same 
nature of problem to groups of organizing workmen that our representative 
democratic processes bring to the nation.’’*° Legal scholars have challenged 
the use of the “marketplace of ideas” metaphor in the workplace setting, 
suggesting that the Court’s concern with the importance of the “free 
exchange” of ideas has been inconsistent. Too often, they argue, equity in 
speech has been sacrificed to employers’ property rights or workplace con- 
trol. The former has justified prohibiting union organizers or pro-union 
workers from presenting their views on company property even though it 
is often the location where the election takes place. The latter facilitates 
captive audience meetings with workers wherein competing viewpoints 
cannot be articulated and where workers cannot simply leave. 

The Court itself also has voiced reservations about equating employer 
speech in union campaigns with that of candidates in political settings. In 
NLRB v. Gissel Packing Co., it held that while the First Amendment protects 
employer speech, the protection is not absolute. Rather, it must be balanced 
against the employees’ right to associate. Due to their “economic depen- 
dence” on their employer, the Court noted, workers may attend more to 
employer speech and its “intended implications” than voters would to cam- 
paign rhetoric in political elections.*' Further, the political analogy was 
flawed, the justices concluded, because “what is basically at stake [in a certi- 
fication election] is the establishment of a nonpermanent, limited relation- 
ship between the employer, his economically dependent employee and his 
union agent, not the election of legislators or the enactment of legisla- 
tion.” The Gissel decision upheld the NLRB’s right, in situations where 
employers’ coercive behavior made a fair election impossible, to order a 
company to bargain with a union based on signed cards as evidence of 
majority support (this has become known as a “Gissel order”). However, 
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the same ruling made clear that secret ballots are the preferred method of 
certifying a union. The NLRB subsequently has rarely issued “Gissel 
orders.” In many respects, adopting EFCA would make such orders the 
norm rather than the exception. 

Craig Becker, whom President Obama named to the NLRB in a recess 
appointment, acknowledges that majority sign-up is sometimes useful, but 
ultimately rejects it. Instead, he argues that certification decisions should 
be made by secret ballot, albeit under an amended legal framework. This is 
not because Becker endorses the political analogy. In a 1993 essay, he 
proposed that employers be stripped of “party” status in certification pro- 
ceedings in order to both foreclose their delaying tactics and prevent them 
from exerting their economic influence in subsequent certification cam- 
paigns. Becker held that union representation proceedings are “constitu- 
tive” of collective representation that is binding on all workers. Thus, 
because the “majority rules,” the convention of using an election to deter- 
mine the will of the majority should apply.“ 

Others have also highlighted the constitutive nature of union represen- 
tation processes to endorse the majority sign-up proposal in EFCA. Political 
scientist Gordon Lafer argues that union representation elections are 
attempts to “change the form of government in the workplace from one 
party rule to something slightly more democratic.” He illustrates this point 
with two alternative analogies. Unionization, he proposes, is similar to the 
formation of new political parties, or the creation of a nation-state. To 
highlight the notion that publicity rather than secrecy is sometimes crucial 
to foundational processes, and so support majority sign-up, Lafer compares 
union formation with the signing of the Declaration of Independence. A 
public declaration of commitment to the cause was essential to the process, 
he contends, because, “unlike voting for representatives, this foundational 
act was not simply a statement of political beliefs. It was a declaration of 
confidence, commitment, and courage of exactly the type necessary to rally 
rebellion against an entrenched power.’ 

These arguments are persuasive, but in suggesting alternatives to the 
political election analogy, Becker and Lafer do not push far enough. They 
correctly suggest that union certification processes are formative moments, 
enabling workers to decide whether they wish to form a collective entity 
through which they henceforth will bargain with their employer. In this 
sense union certification resembles forming a new political party in an 
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authoritarian state. Where this analogy falls short is that, unlike political 
parties, labor unions once formed are not purely voluntary organizations. 
Unions bargain on behalf of all the workers, even those who choose not to 
join (and in states with “right-to-work” laws, even those who do not con- 
tribute to the cost of bargaining or maintaining the union). 

While it is true that even once certified, a union does not become the 
“government of the workplace,” it becomes more than a representative of 
employees in negotiations with their employer. When a majority of workers 
vote for collective representation, the workers essentially become a union. 
They form a collective organization that regulates members’ rights and 
privileges, and that, ideally, is governed by its members. It is here that 
those concerned with workers’ rights to secret ballots should direct their 
attention. In the workplace setting, the closest analogy to elections for polit- 
ical office is elections for union representatives once a union has been 
formed. 

This “constitutive” nature of the union certification process suggests 
that a more appropriate analogy is to a constitutional convention. Just as 
societies are created and existing governmental systems are altered in con- 
stitutional moments, so a union is formed and the workplace regime altered 
following a successful union certification. If we depict union certification 
elections as “constitutional moments,” we highlight the collective nature of 
the enterprise. Any threats that those who oppose forming the group (or 
union) make are addressed not to individuals serially but to members of 
the group as a whole, as a consequence of its formation. The American 
Constitutional Convention, for example, took place behind closed doors, 
because secrecy allowed discussion to transpire in a democratic way 
between similarly situated participants. Secrecy, it was argued, would allow 
delegates to speak freely, engage in honest discourse, and change their mind 
if they saw fit. As James Madison explained, “No Constitution would ever 
have been adopted by the Convention if the debates had been made pub- 
lic.”4° Deliberations at the convention were kept secret, not only to improve 
the quality of debate but also to avoid potential threats from those opposed 
to such a constitutional event. This is how majority sign-up could work in 
union certification procedures. It would enable workers—at least in the 
initial stage of organization—to use privacy to avoid potentially coercive 
efforts of their employer and engage in the process of self-organization in 
ways that better approximate democratic ideals. 
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Democracy Is More Than a Secret Ballot 


What follows from shifting analogies, and suggesting that union certifica- 
tion processes are closer to constitutional moments than to elections for 
representatives within an existing polity? It does not mean that union certi- 
fication should not be conducted under conditions that approximate dem- 
ocratic ideals. Instead, it means that determining just what those conditions 
might be is complicated, and that they may differ from those we commonly 
associate with elections for political office. Opponents of EFCA who equate 
democracy with a secret ballot offer an impoverished view of what democ- 
racy requires even in a political election. Yet they have been strategically 
astute to frame the bill in this simplistic way. For as political theorist Ian 
Shapiro insists, “the democratic idea is close to non-negotiable in today’s 
world.”*” Thus, even authoritarian leaders profess to be democrats to legiti- 
mize their rule. How can proponents of majority sign-up counter this com- 
pelling frame? 

While we might all be democrats in principle, we disagree on precisely 
what the principle requires. In fact, the “principle of democracy” is multi- 
faceted and contested; no consensus exists regarding precisely what the 
ideal entails. When they insist that the secret ballot is essential to democ- 
racy, opponents of EFCA fail to distinguish between determining what 
democracy demands in the ideal sense and deciding what set of institutions 
would best facilitate those ideals in a given context. In fact, not only is the 
secret ballot insufficient to render a decision-making process democratic, it 
is not even necessary to that purpose. This is true not just of the secret 
ballot but of any specific institution. Indeed it is doubtful whether any set 
of institutional arrangements fully realizes the “ideal” of democracy. As 
John Dewey argues, “The idea of democracy is a wider and fuller idea than 
can be exemplified in the state even at its best. To be realized it must affect 
all modes of human association, the family, the school, industry, religion. 
And even as far as political arrangements are concerned, government insti- 
tutions are but a mechanism for securing to an idea channels of effective 
operation. . .. What the faithful insist upon, however, is that the idea and 
its external organs and structures are not to be identified.”** Proponents of 
EFCA should find Dewey’s observation useful. Democratic ideals, he insists, 
do not require any particular set of institutions. Rather, he recommends 
that we see institutions—the secret ballot included—as contingent mecha- 
nisms we use to best approximate the ideal. And Dewey does this, it should 
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be noted, while endorsing the notion—one that all sides of the dispute 
over labor law reform tacitly support—that there is a legitimate place for 
democracy in industry. 

A common feature of any institutional configuration that meets the 
requirements of a “representative democracy” is that it involves both voting 
and arguing.” Of course, not just any voting and arguing will suffice; both 
must be conducted under conditions of approximate freedom and equal- 
ity—circumstances that facilitate the ability of individuals to make deci- 
sions free from domination. Democratic theorists frequently study these 
mechanisms in isolation. Some focus on voting, and seek to determine 
the optimal way to aggregate preferences according to democratic ideals. 
Others devote their energy to the prior process of preference formation, 
attempting to uncover the conditions under which political discussion best 
approximates democratic standards. Yet this division of labor is not useful 
when considering empirical American democracy because “modern demo- 
cratic institutions do not break down easily along a deliberative-aggregative 
divide. . . . Neither mechanism alone affords a sufficient basis for arriving 
at political decisions within a democratic framework.’’*° Not unexpectedly, 
opponents of EFCA parse democratic institutions in a way that isolates 
voting from the discussion that precedes it. Their claims that a secret ballot 
is essential to democracy focus exclusively on the process by which workers 
register their preference for unionization. Not only do they fail to ask if the 
secret ballot operates effectively in the workplace. They also fail to ask if 
discussion and debate about unionization prior to the certification vote— 
the process through which workers form their preferences—occurs under 
democratic conditions. 

This is a significant oversight insofar as discussion and the processes 
through which preferences are formed are vital components of representa- 
tive democracy in the American tradition. James Madison promoted the 
Constitution because it proposed “a republic . .. a government in which a 
scheme of representation takes place.” He did so at least in part because 
such a scheme “would refine and enlarge the public views by passing them 
through the medium of a chosen body of citizens.’”’>! Representation, for 
Madison, was desirable because it facilitated discussion and argument. Like- 
wise, Dewey emphasized that “the ballot is, as is often said, a substitute for 
bullets. But what is more significant is that counting of heads compels prior 
recourse to methods of discussion, consultation and persuasion.”*? That 
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the “trial of debate” has been an “essential feature of representative govern- 
ment from its origins through today is a commonplace among democratic 
theorists.”’>’ So, if representative government is the proper model of democ- 
racy, then opponents of EFCA are excluding a crucial element, that of 
arguing or discussing, when they propose that democracy is all about voting 
or casting ballots. 


The Secret Ballot—What Is It Good For? 


The secret ballot has a problematic history as a mechanism for ensuring 
democratic outcomes. It was introduced toward the end of the nineteenth 
century, initially in Australia and subsequently in other representative 
democracies including the United States. In North America the rise of polit- 
ical party machines proved a catalyst for the state-by-state enactment of 
secret ballot procedures in the 1880s and 1890s.** Reformers condemned 
“party bosses” who could bribe poor urban voters with promised rewards 
or coerce them with threatened punishment if they voted in accord with 
or opposition to party dictates. While the secret ballot may have been an 
appropriate remedy for such practices, it also served to disenfranchise many 
illiterate poor and immigrant voters who could no longer effectively cast 
their vote. In the South, after the end of Reconstruction, elites found the 
secret ballot served the “American democratic tradition” by disenfranchis- 
ing black voters who had difficulty reading the often deliberately complex 
ballots.* 

The secret ballot, then, was introduced as a historical contingency that 
in some cases served to subvert as much as to advance democratic ideals. 
Voting in secret was designed to redress the problem of individuals with 
power and resources threatening weaker citizens with harm or promising 
them a benefit if they voted in a certain way. But no less a champion of 
representative government than John Stuart Mill denounced it. Mill 
believed secrecy could protect voters from coercion, but he thought that 
public balloting would ward off a greater threat, namely the propensity of 
voters to subordinate the public good to their own self-regarding interests.*° 
Clearly, any assessment of the secret ballot is contingent on the type of 
threat that looms in a given context. Mill also suggested that the democratic 
consequences of secrecy, and its converse publicity, may depend on 
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whether we are considering mechanisms to authorize representatives or 
hold them to account. 

If the relationship between the secret ballot and democracy has been 
contingent historically, then how precisely does secrecy work to protect 
voters? The answer is quite simple. The secret ballot ensures that no voter 
can verify how he cast his ballot. Lacking the ability to prove how he voted, 
the voter cannot “sell” his vote for profit or benefit. Conversely, the voter 
is freed from any potential blackmail by those who may seek to coerce him 
to vote according to their wishes. As Thomas Schelling argues, “Powerless 
to prove whether or not he complied with the threat, he knows—and so do 
those who would threaten him—that any punishment would be unrelated 
to the way he actually voted.”°”? This mechanism may work effectively in 
political elections wherein an individual voter is selecting a representative, 
but what about in the union certification setting? 


The Secret Ballot in the Workplace—Is It Working? 


Once we see union certification elections as analogous to constitution mak- 
ing, the kinds of threats and bribes that workers might face appear different 
from those that citizens may encounter when electing representatives in 
two ways. First, the potential threats workers confront typically are directed 
not at individuals but at the workers as a group, in the event they formally 
become a group by forming a union. Second, employers typically issue 
such threats during discussions that take place prior to the election. These 
characteristics converge to undermine the usefulness of the secret ballot as 
a way of protecting workers. A brief consideration of the “threats” workers 
face during union certification demonstrates why this is so.°* 

Employers use multiple tactics to deter union formation.® In over 85 
percent of cases, employers hold captive audience meetings on work time 
at which executives offer workers “predictions” about the consequences of 
forming a union. These “predictions” are thinly veiled threats or bribes 
that skirt the legal prohibition against employers making “‘threat[s] of 
reprisal or force or promise of benefit” during certification. Managers com- 
monly predict that they anticipate having to close or relocate the plant 
should workers vote to form a union. This occurs in more than 57 percent 
of campaigns.® Employers issue such threats most often in manufacturing 
industries where capital is mobile (71 percent of campaigns), but they also 
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do so regularly in what we think of as “nonmobile” sectors such as retail 
(58 percent of campaigns) and hospitality (33 percent of campaigns). 

Plant closing threats cause workers as a group to fear they will lose 
their livelihood entirely. Other common union avoidance tactics involve 
predictions that working conditions will deteriorate should workers form a 
union. These predictions incorporate a variety of claims—that organizing 
efforts create a hostile relationship with management that will persist if the 
union prevails; that collective bargaining will mean that workers may lose 
current pay levels and benefits; and that if it is formed the union will force 
workers to strike and collect hefty union dues.*! None of these threats are 
directed at individuals. They are leveled at workers as a group. They are 
actions or consequences that employers predict will follow if employees 
vote to unionize and that will negatively affect all the workers, not as a 
consequence of the actions of any identifiable individual but because of a 
decision of the majority. 

The secret ballot is ineffective in the face of such threats. That is because 
casting a ballot in secret works to protect individuals from retaliation for 
their vote choices by preventing them from credibly revealing how they 
voted, thereby foreclosing the ability of others to find out. However, in the 
case of union certification, it is irrelevant how any particular individual 
votes if the majority votes for collective bargaining. If employers’ threats 
are carried out, all workers bear the consequences regardless of their indi- 
vidual vote choice. The purpose of predicting plant closing and other dire 
eventualities is to dampen support for the union and intimidate workers in 
a manner that the secret ballot does nothing to prevent. 

Another common tactic used to thwart unionization is for employers 
to “promise” to raise wages or improve working conditions so as to under- 
mine the necessity for collective bargaining. This may well occur in half or 
more of all campaigns. Again the secret ballot is ineffectual in combating 
this kind of “bribe” because it is directed at employees generally rather 
than at specific individuals. Employers are not “buying” selected individual 
votes, but rather seeking to diminish enthusiasm for unionization among 
workers generally. 

Another somewhat less common action that employers take to deter 
support for unionization is to unlawfully dismiss workers who are involved 
in organizing efforts. Researchers document illegal firings in 26 percent to 
34 percent of all union organizing campaigns. While this act primarily 
affects an individual employee, it is one that also aims to send a chilling 
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message to employees as a group.” In either case the secret ballot does not 
shield employees from this kind of intimidation. If employers want to deter 
union formation by illegally firing pro-union workers, they must do so 
before the election. The secret ballot is irrelevant, if only because just 3 
percent of dismissed workers are reinstated prior to a vote.® A further 
frequently deployed union avoidance strategy is for supervisors to conduct 
“one-on-one” meetings with their employees. Such meetings take place in 
more than three-quarters of all campaigns.® Supervisors are instructed to 
question workers during these meetings about their views on possible 
unionization. Of course, the secret ballot in no way thwarts this kind of 
intrusive and coercive interrogation. 

If the secret ballot is ineffectual against employer intimidation, does it 
nevertheless protect anti-union workers from intimidation by union orga- 
nizers and fellow workers? The fact that union organizers and colleagues 
have little or no formal power over workers prior to unionization limits 
their ability to coerce or bribe them during the certification process. It is 
difficult to imagine a plausible way that union organizers or fellow workers 
could make threats against workers as a group, and it is questionable how 
they could coerce individual workers to vote in accordance to their dictates. 
Remember, secrecy works to protect individuals because it undercuts the 
utility of threats directed toward them prior to voting, because they cannot, 
after the fact, reveal how they voted. This raises the question of how fellow 
workers and union organizers might punish workers for their votes if, in 
the absence of a secret ballot, they could determine how they voted. 

If the union is successful, organizers and union officials do gain some 
power over workers and in theory could threaten to penalize those who did 
not support the union. However, any contract that the union negotiates 
through collective bargaining covers all workers regardless of their stance 
in the certification process. Further, union staffers have incentives and a 
legal obligation to represent all workers fairly, especially if workers have 
effective means to hold their elected representatives to account. Workers 
can do this in several ways. In right-to-work states they can simply refuse 
to pay their dues. In every state they can initiate decertification proceedings 
that require signed cards from just 30 percent of all workers. Alternatively, 
individual workers can appeal to the NLRB or the courts if they think the 
union is not representing them fairly. Finally, workers can vote union rep- 
resentatives out of office, replacing them with others who will better pro- 
mote their interests. 
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This last matter—accountability—is where proponents of workers’ 
rights and advocates of the secret ballot ought to be directing their energies. 
Why? Because once the union has formed, an entrenched officialdom does 
have potential coercive power over its constituents, and a secret ballot, 
combined with an open and contested election process, can facilitate 
accountability of representatives to the rank and file. Unlike in union certi- 
fication processes, the threats workers may face when electing union offi- 
cers are often individual-level threats against which the secret ballot does 
offer some protection. Indeed, the 1959 Landrum-Griffin Act that oversees 
union governance mandates a secret ballot election for almost all posts. 
Whether this provides adequate accountability is a question for another 
time.*” 

If union organizers have few credible ways to threaten workers in antici- 
pation of a union victory, what if they anticipate a loss? In such cases the 
power of organizers and union partisans is virtually nil. They could threaten 
to physically harm or harass workers who voted “no” to the union—but 
such threats would be both illegal and costly to carry out. Indeed, what 
incentive would organizers have to physically intimidate or harass those 
who voted against unionization once the campaign has failed? Union orga- 
nizers, even those of beefy stature and quick temper, simply leave town. 

Of course, even if opponents of EFCA conceded that the secret ballot 
does not function to democratize the union certification process, they 
might still question whether majority sign-up offers any improvement. 
Opponents of EFCA claim that it exposes workers to potential intimidation 
by union organizers and peers who might coerce them into signing a card 
indicating support for the union. But empirical studies of majority sign-up 
procedures find little if any evidence of coercion by organizers or peers. By 
their own account, opponents of majority sign-up can document only 
forty-two cases of intimidation in more than sixty years. As a point of 
comparison, in 2005 alone the NLRB awarded thirty thousand workers 
back pay because of antiunion discrimination by employers.® 

A study that compared employees’ experiences under voluntary major- 
ity sign-up and NLRB secret ballot campaigns reinforces this conclusion. 
In each kind of campaign, researchers found that “management’s pressure 
on workers to oppose unionization was significantly greater than pressure 
from co-workers or organizers to support the union.” More important, 
they found that “union representatives were not more likely to exert undue 
pressure on workers under card check regimes. . . . 94% of workers who 
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signed cards in the presence of union representatives . . . did not report 
feeling pressured into signing the card.” In sum, majority sign-up seems 
not to invite intimidation in the ways its opponents allege; even if it did, 
the NLRB retains the power to establish procedures whereby a neutral arbi- 
ter verifies the fairness of the card signing campaign. 


Majority Sign-Up Works to Enhance Democratic Debate 


Once we set aside concerns about coercion, it becomes apparent that a 
great virtue of majority sign-up is that it facilitates a more democratic con- 
text within which workers can form preferences about unionization. When 
workers certify a union by signing authorization cards, it allows them, at 
least in the initial stages of the process, to refrain from disclosing their 
efforts to their employer. In this way, the mechanism of secrecy can be used 
to protect workers while they are discussing and arguing about the merits 
of collective organization. 

Democratic theorists differ about the conditions under which genuinely 
democratic discussion can best take place. They also disagree about the 
types of argument that are permissible and the ultimate purpose of debate 
in democratic decision making.”” However, there is near universal agree- 
ment that, in the ideal, democratic discussion should take place between 
equals. That is, democratic discussion presupposes circumstances where 
every individual is given equal respect and opportunity to express his or 
her views and present arguments that might persuade others to adopt that 
position. In such circumstances, genuine debate can ensue because theorists 
identify the absence of coercive power as the criterion that most clearly 
distinguishes democratic debate from other kinds of rhetorical exchange. 
Such debate demands that “participants should not try to change others’ 
behavior through the threat of sanction or the use of force.””! 

Theorists also converge on the basic requirements that participants in 
democratic discussions should provide reasons that support their perspec- 
tive, be willing to consider the arguments of other participants, and be open 
to the possibility of changing their views. In this way, the process is one 
that involves information sharing and exchange, not simply rhetorical pos- 
turing. There is some debate among democratic theorists about the role 
that secrecy and publicity play in facilitating this kind of discussion. Public- 
ity, some suggest, pushes participants to provide reasons and arguments as 
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to why they hold the preferences they do. And it also serves to ensure that 
they adopt alternatives that are aimed toward a greater public good rather 
than being merely self-serving. But secrecy also has some virtues. It shields 
participants from broad public view and the pressures that such visibility 
often entails; it enhances discussion because participants are more willing 
to change their views in the face of a compelling argument; and it discour- 
ages posturing, pandering, and demagoguery.” 

All this helps illuminate why majority sign-up is preferable to the status 
quo. A brief look at the kinds of discussion and debate that characterize the 
current process will demonstrate why.” Under the Wagner Act, as currently 
enforced, employers have much more opportunity to make appeals to 
workers than do union organizers. Employers frequently hold captive audi- 
ence meetings, screen anti-union videos, and hold one-on-one sessions 
where they offer dire predictions about the consequences of unionization 
to their enterprise. In each case the power inequities between management 
and dependent employees are readily apparent. Indeed, union representa- 
tives are barred from the workplace and workers can discuss the organizing 
campaign only in restricted areas and at limited times. They cannot chal- 
lenge, question, or respond to employer propaganda. This kind of asym- 
metrical “dialogue” hardly approximates democratic debate. 

In this context, neither secrecy nor publicity promotes democratic dis- 
cussion. The public nature of captive audience meetings perhaps encour- 
ages employers to couch their arguments against collective bargaining with 
claims of concern for the common good. Yet to employees, denied the 
ability to probe and challenge employers’ arguments, such concern simply 
appears as rationalization. The relative privacy under which one-on-one 
meetings are held does not mean that the worker and her supervisor engage 
in a free discussion. Any supervisors who might be convinced of the need 
for unionization would be subject to instant dismissal, since their employ- 
ment is not protected by the National Labor Relations Act. 

The possibility for democratic debate is much greater when considering 
majority sign-up. This is because it enables workers to keep their efforts to 
unionize secret from their employer, and allows for a genuine exchange of 
views between similarly situated workers and union organizers. To gain 
employees’ signatures endorsing the union, pro-union workers and union 
organizers must convince their colleagues through argument and debate 
that collective bargaining would indeed be beneficial. The relatively equal 
standing of the parties makes it plausible for skeptical workers to raise their 
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concerns and objections and assess any response before making a decision. 
Thus they benefit from public discussion about the merits of unionization 
but are shielded from the potential of coercive speech from their employers. 
Empirical studies demonstrate that the majority sign-up process does work 
in precisely this way: limiting the coercive speech of employers, but enhanc- 
ing the flow of information and genuine debate among the workers 
themselves.”4 


Conclusion 


Although the Employee Free Choice Act is unlikely to be enacted in the 
near future, its demise is hardly a consequence of its presumptive violation 
of democratic norms. Instead, the controversial but necessary majority 
sign-up provisions in the act advance union formation, in an analogous 
fashion to the “constitutional moments” that created democratic polities 
in this nation’s past. Shifting the analogy from political elections to consti- 
tutive events draws attention to the fact that the major threats in union 
certification campaigns are directed toward workers as a group, as a conse- 
quence of their desire to form a union. The secret ballot, which opponents 
of EFCA mistakenly champion as fundamental to democracy, affords no 
protection from such threats. Conversely, the majority sign-up process 
enhances the democratic nature of union formation by allowing workers to 
deliberate democratically and minimizes the opportunity for employers to 
engage in coercive speech. 
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